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JURISDICTION OF PACKERS AND STOCKYARDS ACT 


TUESDAY, JULY 9, 1957 


Houser or ReprEsENTATIVES, 
CoMMITTEE ON AGRICULTURE, 
Washington, D. C. 

The committee met, pursuant to notice, at 10:10 a. m., in room 
1310, New House Oflice Building, Hon. Harold D. Cooley (chairman) 
presiding. 

The CuHarrMan. The committee will please be in order. 

We are glad to have Mr. Earl Butz, Assistant Secretary of Agri- 
culture, with us this morning, to discuss the provisions of H. R. 7743. 

I believe, Mr. Butz, the Department has already filed with us a 
report, dated July 8 on H. R. 7743. 

(H. R. 7743, and report, and H. R. 8536 are as follows:) 


[H. R. 7743, 85th Cong., 1st sess.] 


A BILL To amend the Packers and Stockyards Act, 1921, as amended, regulating interstate 
and foreign commerce in livestock, livestock products, dairy products, poultry, poultry 
products and eggs, to clarify the jurisdiction of the Secretary of Agriculture thereunder, 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Packers and Stockyards Act, 1921, 
as amended (42 Stat. 159, as amended; 7 U. S. C. 181 and the following), is 
amended as follows: 

(1) By amending section 201 (7 U. S. C. 191) to read as follows: 

“Sec. 201. When used in this Act— 

“The term ‘packer’ means any person principally engaged in the business (a) 
of buying livestock in commerce for purposes of slaughter, or (b) of manu- 
facturing or preparing meats or meat food products for sale or shipment in 
commerce, or (c) of buying livestock in commerce for purposes of slaughter and 
of manufacturing or preparing meats or meat food products for sale or ship- 
ment in commerce, or (d) of manufacturing or preparing livestock products 
for sale or shipment in commerce, but no person engaged in such business of 
manufacturing or preparing livestock products shall be considered a packer 
unless also engaged in any business referred to in clause (a) or (b) above.”; 

(2) By striking the words “It shall be unlawful for any packer or any live 
poultry dealer or handler to:” at the beginning of section 202 (7 U. 8S. C. 192 
and inserting in lieu thereof “It shall be unlawful for any packer or live poultry 
dealer with respect to any activity, or any other person with respect to buying 
livestock or live poultry for purposes of slaughter, to :” : and 

(3) By inserting after the word “person” in the second sentence of section 
503 (7 U. 8. C. 218b) the word “principally.” 


UNITED STATES DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., July 8, 1957. 
Hon. Harorp D. Coorey, 
Chairman, Committee on Agriculture, 
House of Representatives. 
DEAR CONGRESSMAN CooLey: This is in reply to your request of July 1 fora 

report on H. R. 7743, a bill to amend the Packers and Stockyards Act, 1921, as 
amended, to clarify the jurisdiction of the Secretary of Agriculture under the act. 
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The Department recognizes the need for some changes in the present Packers 
and Stockyards Act due to the complexities which have developed in modern 
food processing and merchandising. The Department favors the provisions of 
H. R. 7743, but would recommend that additional provision be included which 
would provide authorization for the Federal Trade Commission to institute pro- 
ceedings against persons subject to the Packers and Stockyards Act upon a 
determination of the Secretary that such action is in the public interest. 

Subsection (1) of H. R. 7743 redefines the term “packer.” This amendment 
would eliminate the application of the packer provisions of the Packers and 
Stockyards Act to persons who are primarily engaged in some other activities 
but have acquired an interest in the packing industry or are engaged in process- 
ing operations which represent a relatively minor part of their total operations. 

Subsection (2) of the bill provides that packers and live poultry dealers, as 
redefined in subsections (1) and (3), would be subject to the jurisdiction of the 
Department of Agriculture as heretofore. Other persons (packers) heretofore 
subject to the jurisdiction of the Department under title II of the act would 
be subject to the jurisdiction of the Department under such title with respect 
only to the buying of livestock and live poultry for purposes of slaughter. 

Subsection (3) of the bill changes the definition of live poultry dealer so that 
for the purposes of title II of the act only persons principally engaged in the 
business of buying and selling live poultry in commerce for the purpose of 
slaughter will fall within the definition of live poultry dealers. 

The Department recommends the following amendments : 

1. Add at the end of subsection (2) the following phrase: by striking the 
word “packer” wherever it appears in sections 2038, 204, and 205 and inserting 
in lieu thereof the word “person.” 

2. Add after subsection (3) the following new subsection : 

(4) By striking the period at the end of subsection (b) of section 406 and 
inserting in lieu thereof “, or in any case where the Secretary determines it to 
be in the public interest for the Federal Trade Commission to institute a pro- 
ceeding under which circumstances it shall have authority to exercise in con- 
nection therewith all the powers, functions, and authority of the Secretary under 
this act” (7 U. S. C. 227). 

The first change would conform the sections affected to make them applicable 
to the persons subject to section 202 under the amendment. The new subsection 
would authorize the Federal Trade Commission, upon a determination by the 
Secretary of Agriculture that it is in the public interest, to institute proceedings 
exercising all of the Secretary’s authority against persons subject to the Packers 
and Stockyards Act. 

These amendments would have no effect on the present budget of the Depart- 
ment. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
TRUE D. Morse, Acting Secretary. 





(H. R. 8536, 85th Cong., 1st sess.] 


A BILL To amend the Packers and Stockyards Act, 1921, to clarify the jurisdiction of 
the Secretary of Agriculture thereunder, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2 (a) of the Packers and Stock- 
yards Act, 1921, as amended (42 Stat. 159; 7 U. S. C. 182) is amended by striking 
out paragraphs (3) and (5). 

(b) Section 2 (b) of such Act (7 U. 8S. C. 183) is amended by striking out 
“and meat-packing industries, whereby livestock, meats, meat food products, 
livestock products, dairy products, poultry, poultry products, or eggs,” and in- 
serting in lieu thereof “industry, and whereby livestock,”’. 

(c) Title II of such Act (7 U. S. C. 191-195) is repealed. 

(d) Sections 401 and 403 of such Act (7 U. S. C. 221, 223) are amended by 
striking out “packer or any live poultry dealer or handler,” 

(e) Section 406 (b) of such Act is amended by inserting immediately before 
the period at the end thereof the following: ‘; however, the provisions of sub- 
section (a) (6) of such section 5 shall hereafter exempt persons subject to this 
Act from the jurisdiction of such Commission only with respect to matters 
which by this Act are made subject to the jurisdiction of the Secretary”. 
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(f) Section 502 (a) of such Act (7 U.S. C. 218a (a)) is amended by striking 
out “packers as defined in title II of said Act and railroads”, and inserting in lieu 
thereof “a railroad”. 

(g) Section 502 (b) of such Act (7 U. S. C. 218a (b)) is amended by insert- 
ing immediately after “this Act” the following: “or the Federal Trade Com- 
mission Act.” 

The Cuarrman. I ask members of the committee not to interrupt 
until you finish your statement. 


STATEMENT OF EARL L. BUTZ, ASSISTANT SECRETARY OF AGRI- 
CULTURE; ACCOMPANIED BY ROBERT L. FARRINGTON, GENERAL 
COUNSEL; CHARLES W. BUCY, ASSISTANT GENERAL COUNSEL; 
NATHAN KOENIG, SPECIAL ASSISTANT TO THE ADMINISTRATOR, 
AGRICULTURAL MARKETING SERVICE; AND DAVID M. PETTUS, 
DIRECTOR, LIVESTOCK DIVISION, AGRICULTURAL MARKETING 
SERVICE, UNITED STATES DEPARTMENT OF AGRICULTURE 


Mr. Burz. I am glad to respond to your request for the Department 
of Agriculture’s views on H. R. 7743 which would amend the Packers 
and Stockyards Act to clarify the jurisdiction of the Secretary of 
Agriculture. 

In the executive branch of the Government the Secretary of Agri- 
culture has primary responsibility for most activities directly con- 
cerned with agriculture, including the production and marketing of 
livestock and livestock products. The Department of Agriculture i is 
vitally interested in close coordination of all service, research, and 
regulatory functions in the production and marketing of all agricul- 
tural commodities. 

Within the Department there are several major regulatory activities 
directly concerned with agricultural products and other items of food. 

These include enforcement of the Perishable Agricultural Com- 
modities Act and the Commodities Exchange Act, which also have 
regulatory provisions similar to those contained in the Packers and 
Stockyards Act of 1921, as amended. Also, the Department has 
responsibility for instituting and enforcing marketing orders and 
agreements which are provided for under the Agricultural Marketing 
Agreement Act of 1937, as amended. Methods or kinds of regulations 
provided for in orders and agreements include restrictions against 
unfair trade practices, provisions for price posting, quantities and 
qualities of products which may be marketed, surplus control, mini- 
mum prices to be paid producers for milk, and so forth. 

The Packers and Stockyards Act, which has been administered by 
the Department of Agriculture since its passage 36 years ago, has 
as its primary purpose the assurance of fair competition and fair 
trade practices in the marketing of livestock and livestock products. 

The objectives of the Packers and Stockyards Act are the preven- 
tion and correction of irregularities and abuses on the part of persons 
engaged in the livestock marketing and meatpacking industry. 

These include unfair, discriminatory, and deceptive practices or 
the control of prices or the development of monopolies. The act seeks 
to assure farmers and ranchers of open competitive market conditions 
and reasonable marketing costs in the livestock and meatpacking 
industry. 








4 JURISDICTION OF PACKERS AND STOCKYARDS ACT 


Also involved is the determination and control of rates and charges 
of stockyard companies and the market agencies at the various public 
stockyards. The act provides protection to the livestock and meat 
industry itself from unfair, deceptive, unjustly discriminatory, or 
monopolistic tendencies of competitors, large or small. 

A brief review of the background of the Packers and Stoc kyards 
Act may be ee at this time. Prior to and particularly during 
World War I, a few firms in the meatpacking industry expanded 
sharply and there were some that engaged in undesirable trade 
practices. 

In 1917, legislative hearings were held by committees of both Houses 
of Congress on bills designed to eliminate packer monopolistic prac- 
tices. Subsequently, President Wilson directed that a thorough 
investigation be made by the Federal Trade Commission of the 
meatpacking industry and its related activities. 

While this investigation was underway as a result of the specific 
directive from the President, the Department of Justice instituted 
antitrust proceedings against the five largest meatpackers. 

Those legal proceedings were concluded in 1920 when the then 
Big Five packers signed the famous packers’ consent decree, thereby 
agreeing to divest themselves of ownership of stockyard property, 
to refrain from retail merchandising of meat, and so forth. 

At this same time there was increasing interest in legislation to 
deal directly with the livestock and meatpacking industry. As a 
result, Congress in 1921 passed the Packers and Stockyards Act. 

This act provided new legal authority over trade practices and 
monopolistic tendencies relating to the livestock and meat industry 
beyond that which was already available. The act vested in the 
Secretary of Agriculture, among other things, the authority to issue 
cease-and-desist orders after hearings with respect to packers who 
engaged in practices theretofore prohibited under other legislation. 

The legal responsibilities and the authority of the Department of 
Justice under the antitrust laws to deal with restraint of trade, 
monopolistic practices, mergers, and so forth, were not changed when 
packer jurisdiction was placed with the Department of Agriculture. 

Under the Packers and Stockyards Act the Secretary of Agriculture 
is authorized to regulate stockyards and all persons engaged in busi- 
ness on such yi ards in connection with livestock transactions. The act 
requires the posting of stockyards, registration of marketing agencies 
and dealers, provides for bonds for the protection of producers, and 
permits prescribing reasonable rates for livestock agencies and stock- 

yards when charges are found to be unreasonable. 

The act prohibits unfair trade practices whether or not related to 
restraint of trade or of monopoly. It provides for reparation proceed- 
ings to protect injured parties against damages suffered from unfair 
trade practices, and so forth. Thus the act is designed to provide 
protection from unfair competition to producers and consumers as 
well as to the meat industry itself. 

H. R. 7743 is designed to clar ify the jurisdiction of the Secretary of 
Agriculture under the Packers and Stoc kyards Act. The Department 
recognizes the need for some changes for the present act due to the 
complexities whcih have developed in modern food processing and 
merchandising. 
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The Department favors the provisions of H. R. 7743, but recom- 
mends that additional provisions be included which would provide 
authorization for the Federal Trade Commission to institute proceed- 
ings against persons subject to the Packers and Stockyards Act upon 
a determination by the Secretary of Agriculture that such action is 
in the public interest. 

H. R. 7748 redefines the term “packer” so as to eliminate the applica- 
tion of the packer provisions of the Packers and Stockyards Act to 
persons who are primarily engaged in some other activities but have 
acquired an interest in the packing industry or are engaged in meat 
processing operations which represent a rel: itively minor part of their 
total op eration. Such persons who are presently subject to the Pack- 
ers and Stockyards Act would, under this bill, be subject to the Fed- 
eral Trade Commission Act. 

The bill also changes the definition of live-poultry dealer so that 
for the purpose of title II of the Packers and Stoe ‘kyards Act only 
persons principé ally engaged in the business of buy) ing and s selling live 
poultry in commerce for the purpose of slaughter would fall within 
the new definition of live-poultry dealers. 

The bill provides that. packers and live-poultry dealers, as redefined, 
would be subject to the jurisdiction of the Department of Agriculture 
as at present. Other een heretofore subject to jurisdiction of the 
Department under title IT of the act would be subject to the jurisdic- 
tion of the Department with respect only to the buying of livestock 
and live poultry for purposes of slaughter. All of their other activi- 
ties would be subject to the jurisdiction of the Federal Trade Com- 
mission. 

The Department recommends that subsection (2) of H. R. 7743 be 
changed to conform the other sections of title Il of the Packiies Aer 
Stockyards Act so as to make them applicable to the persons subject 
to section 202 under the amendment. 

The Department also recommends an additional subsection to the 
bill which would authorize the Federal Trade Commission, upon a 
determination by the Secretary of Agriculture that it is in the public 
interest, to institute proceedings exercising all of the Secretary’s au- 
thority against persons subject to the Packers and Stoc kyards Act. 

These provisions, if adopted and made a part of the Packers and 
Stockyards Act, would make the administration and regulation of the 
act more effective. The amendments that would thus be made by 
H. R. 7748 are primarily concerned only with elimination problems 
which the Federal Trade Commission indicates it has encountered 
by reason of the changes in methods in merchandising food products. 

They do not purport to effectuate any changes in the basic respon- 
sibilities of the Department in the administration of the many other 
provisions of the act which the Department has carried out in the 
past, nor to deal with problems related thereto. 

The amendments supported by the Department of Agriculture 
would assure appropriate regulation of the various segments in the 
livestock and meatpacking industry and would avoid the possibility 
of duplication but yet would provide for necessary coordinated regu- 
lation. 

Since enactment of the Packers and Stockyards Act the Depart- 
ment has given attention to enforcing all of its provisions not only 
those concerned with stockyards. The Department has administered 
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the Packers and Stockyards Act to prevent unfair and undesirable 
ractices by the packing industry and in the buying and selling of 
ivestock. 

The Department has given considerable attention to enforcing the 
provisions of the act which are concerned with stockyards, including 
stressing fair trade practices, prompt and accurate returns, : and reason- 
able charges in connection with the selling and buying of livestock and 
the services provided at the yards. Over the years there has been 
somewhat less emphasis on the work under title II of the act—that is, 
the so-called packer provisions, but title II has not been neglected. 

We have not had evidence of any widespread unfair or illegal prac- 
tices in the livestock and meat industry in recent years and, in fact, 
there have been relatively few complaints of violations of the Packers 
and Stockyards Act. 

It will be recalled that during World War II, and again during 
the Korean emergency, the livestock and meat industry was under di- 
rect rigid controls by the Government, including price and slaughter 
controls, compulsory grading, meat distribution controls, and so forth. 

This close regulation helped enforcement of the Packers and Stock- 
yards Act. Also, in 1948 the Department of Justice brought charges 
against the leading packers under the Sherman Antitrust Act. After 
a rather extensive investigation, the charges were dropped in 1954. 
The Department of Agriculture cooperated fully with the Depart- 
ment of Justice in furnishing information in support of the investi- 
gation. 

Among the formal investigations that the Department of Agricul- 
ture currently has underway, 17 involve meatpackers’ oper ations, in- 
cluding questions of monopoly, price discrimination or price manipu- 
lation, restriction of competition, unfair practices in merchandising 
or advertising, including restriction of competition in buying live- 
stock. 

The Department has attempted to administer the act to the fullest 
extent possible within the available funds which have been appro- 
priated and allocated for this work. It may be, however, the avail- 
able funds for administering the act were too ‘modest in amount. 

The Department recognizes the importance of this regulatory 
problem and, in fact, we have begun recently to expand the staif 
and regulatory activities under the act. At the present time, we are 
working toward posting all eligible stockyards, and we have increased 
our activities in connection with trade practices of meatpackers, as 
well as with buyers and sellers at stockyards, 

We will continue to give stronger emphasis to the trade practices 
work under the act. During the last part of the 1957 fiscal year, we 
redirected an additional $20,000 of Department funds for Packers 
and Stockyards Act enforcement. 

In addition, we are making available for title IT work at least an 
additional $75,000 during the current fiscal year from funds which 
are available within the Department. In our future budget submis- 
sion we also anticipate requesting from Congress additional funds for 
administering the act, particularly title II. Expanded attention to all 
parts of the act is desirable and is anticipated. 

The fact that this regulatory function has been conducted with little 
public notice, in recent years, should not be considered as an indi- 
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cation of inaction. This arises, in part at least, from the Department 

following the procedure, where appropriate, of disposing of alleged 
violations by obtaining when possible from the party involved an 
agreement to cease and desist from the practice in question. 

“This results in prompt corrective action and makes unnecessary the 
issuance of formal complaints followed by protacted hearings. 

This type of procedure is well established and widely recognized. 
It has long been approved and recommended by leaders in the field of 
administrative law (see S. Doc. No. 186, 76th Cong., 3d sess., pt. 6, 
p. 10; S. Doc. No. 8, 77th Cong., 1st sess., pp. 41 and 137). 

The present Secretary of Agriculture appreciates the importance of 
effective administration of the act, and earlier this year, Secretary 
Benson, himself, initiated a survey of the activities and regulations 
under the Packers and Stockyards Act. 

A report of that study recently was made public, and we are 
now following through to make the necessary changes and improve- 
ments indicated by this report. I should like to request that the report 
be included in the record of this hearing immediately following my 
testimony. 

The CHarrman. Without objection that will be done. 

Mr. Burz. There have been a number of changes in the livestock 
and meat industry in recent years which have tended to complicate 
the administration of the Packers and Stockyards Act. 

Among these changes are such things as an increased number of 
livestock markets, changes in methods of marketing livestock and 
meat, increases in the number and kind of firms in the meat indus- 
try, and the growth and expansion of the food industry, particularly 
the retail segment. 

Regulatory problems applying to stockyards and the purchase of 
livestock have been greatly expanded by the developments in trans- 
portation and the decentralization of livestock marketing. At the 
time the Packers and Stockyards Act was passed, there were around 
80 livestock markets which were eligible for posting under the act. 

These were mostly rail-centered terminal markets. Since that time 
the number of import: int livestock markets has greatly increased, due 
to developments in transportation. There has been a great increase 
in the number of auction markets, buying stations, ‘concentration 
yards, etc. As a result, it is estimated that currently there are some 
900 to 1,000 markets which are eligible for posting and regulating 
under the act. 

Another factor which has helped make administration of the act 
more difficult has been the rapid increase in the number of meatpack- 
ing establishments. 

The rate of expansion between 1939 and 1947 was very rapid with 
the seta of plants increasing by 46 percent in a span of just 8 
years. The increase has been somewhat slower since then, although 
there has been about a 10-percent increase in the past 7 years 

Even with the large number of firms in the me: atpacking industry, 
there is considerable concentration, and there has been for a long 
time. 

But there has not been increased concentration nor is there any 
unusual degree of concentration in the meatpacking industry when 
compared with a number of other industries. In fact, today the four 
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largest packers are slaughtering a smaller share of total commercial 
slaughter than in 1920. The actual number of livestock slaughtered 
by the 4 largest firms has increased by 40 percent since 1920, but dur- 
ing the same period total commercial slaughter has increased 64 per- 
cent. 

During recent years vertical integration has developed to a con- 
siderable degree within many industries. This has been the case, par- 
ticularly in the retail food field. Insofar as livestock and meat are 
concerned, some firms have developed vertical integration in their op- 
erations to the extent that some are now producers, feeders, slaugh- 
terers, processors, wholesalers, retailers, and they also carry on other 
related activities. 

Some chains dealing in food and nonfood products have come within 
the jurisdiction of the Packers and Stockyards Act in recent years by 
acquiring interest in meatpacking operations even though their princi- 
pal business is not meatpacking or activities related to it. 

During 1955, there were 14 food-chain organizations filing reports 
as meatpackers under provisions of this act. This number included 
6 of the leading food chains in the country, with approximately 
10,000 retail outlets, and 8 smaller food chains having less than 100 
stores each, in addition to their packing operations. 

The possibility has been expressed by some that nonfood firms would 
buy into the meatpacking field as a means of avoiding laws admin- 
istered by the Federal Trade Commission. H. R. 77438 and the pro- 
visions proposed by the Department would amend the Packers and 
Stockyards Act in such a manner as to prevent the possibility of such 
occurrences. Also, they would clarify the jurisdiction of the Depart- 
ment of Agriculture and the Federal Trade Commission in effectively 
regulating the livestock and meat industry. 

(The document referred to is as follows :) 
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Unirep STaATes DEPARTMENT OF AGRICULTURE, 
Washington, April 4, 1957. 


REPoRT ON CURRENT ACTIVITIES AND PROBLEMS UNDER THE 
PACKERS AND STOCKYARDS ACT 


I. THE ACT AND ITS MAIN PROVISIONS 


This report is the result of a survey of current activities and problems relating 
to the investigation and regulation of trade practices in livestock buying and 
meat merchandising under the Packers and Stockyards Act. The survey was 
undertaken in the Department of Agriculture at the direction of the Secretary of 
Agriculture. The purpose was to review problems relating to livestock-buying 
and meat-merchandising practices in order to appraise the adequacy of the 
Department’s resources and current policies in this field. 

The Packers and Stockyards Act was enacted by Congress in 1921. The 
primary purpose of this act is to assure fair competition and fair-trade 
practices in livestock marketing and in the meatpacking industry. The objective 
is to safeguard farmers and ranchers against receiving less than the true 
market value of their livestock and to protect consumers against unfair business 
practices in the marketing of meats, poultry, etc. Protection is also provided to 
members of the livestock marketing and meat industries from the unfair. 
deceptive, unjustly discriminatory, and monopolistic practices of competitors, 
large or small. 

Three general areas of regulation are encompassed by the act. The regulation 
of packers is provided for in title IT. Title III provides for the regulation of 
stockyards posted under the act (operating in interstate commerce and having 
an area of 20,000 square feet or more) and of market agencies and dealers 
operating at such stockyards. Title V provides for the regulation of live poultry 
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dealers and handlers at cities or places that may be designated under the act. 
The other titles of the act, title I and title IV, cover definitions and general 
provisions. 

Summary of principal provisions 

The act provides that meatpackers subject to its provisions shall not engage 
in practices that restrain commerce or create a monopoly. They are prohibited 
from buying or selling any article for the purpose of or with the effect of 
manipulating or controlling prices in commerce. They are also prohibited from 
engaging in any unfair, deceptive, or unjustly discriminatory practice or device 
in the conduct of their business, or conspiring, combining, agreeing, or arranging 
with other persons to do any of these acts. 

Commission men, dealers, and stockyard operators at markets posted under the 
act are prohibited by its provisions from engaging in any unfair, deceptive, or 
unjustly discriminatory practice or device in the conduct of their business. 
The Secretary of Agriculture is authorized to require such commission men and 
dealers to furnish reasonable bonds to assure payment for livestock bought or 
sold at a stockyard. 

Stockyard owners and market agencies are required to furnish reasonable 
stockyard services without discrimination and to charge reasonable and non- 
discriminatory rates. Stockyard owners and market agencies are also required 
by the act to file with the Secretary schedules of their rates and charges and of 
any changes that may be made in them. These rates and charges are subject 
to review by the Secretary, and if found to be unreasonable the Secretary may 
fix ones that are reasonable. 

Meatpackers, commission men, dealers, and stockyard operators are required 
by the act to keep such books and records as fully and correctly disclose all 
their transactions. Such books and records are required to be made available 
to authorized representatives of the Secretary for examination and copying as 
may be deemed necessary. Provision is made in the act for filing such reports as 
the Secretary may require and for the issuance of subpenas to compel production 
of such books and records and for the giving of testimony by witnesses. 

Under the act, commisison men and dealers found to be violating its provisions 
may be suspended from doing business. Among the various enforcement provi- 
sions, the act also provides for the issuance, after formal hearings, of cease-and- 
desist orders against meatpackers and all other persons subject to it. 


tI. BACKGROUND OF THE ACT 


Some years following enactment of the Sherman Antitrust Act, which sought 
to make more effective the common-law doctrine against restraint of trade, agita- 
tion arose for legislation dealing directly and separately with the packers or at 
least the dominant firms in the industry. In 1917, after legislative hearings 
had been held by committees of both Houses of Congress on a series of bills deal- 
ing with the packer-monopoly problem, the President directed the Federal Trade 
Commission to investigate meatpacking and related activities. 

The resulting report indicated that the big meatpacking firms virtually had 
complete control of the trade, from the producer to the consumer. The report 
also indicated that one of the essential means by which this control of the trade 
was made possible was through the packers’ ownership of a controlling part of 
the stock in the stockyards companies of the country. This controlling interest 
gave the meatpackers a whip hand over not only the operations of the stock- 
yards but also over the activities of the commission men and dealers. 

Two actions followed in the chain of events. One was a Department of Justice 
action which led to the consent decree of 1920 under which the 4 largest meat- 
packing firms agreed to divest themselves of the ownership of stockyard proper- 
ties and to refrain from the retail merchandising of meat. The other was the 
action by Congress which resulted in the enactment of the Packers and Stock- 
yards Act of 1921. 

KEY POSITION OF STOCKYARDS RECOGNIZED 


The bill that provided the basis for the Packers and Stockyards Act recog- 
nized that if the packer problem was to be solved it was necessary to have addi- 
tional authority. This was needed particularly with respect to the stockyards 
and the transactions in livestock conducted there in order to protect the pro- 
ducers of livestock from the results of unfair practices. Therefore, although 
in the first instance the question was raised by reason of monopolistic practices 
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among the large meatpackers, the legislative program enacted embraced two 
largely separate legislative schemes—the one dealing with packers and the other 
with the regulation of stockyards and transactions taking place at stockyards 
by all persons including packers. 

Thus, in some respects the Packers and Stockyards Act provided for new 
legal authorities while in some others it provided for trade practice or anti- 
trust powers additional to the general authorities already available to the De- 
partment of Justice. The act vested the Department of Agriculture with author- 
ity to issue cease-and-desist orders after hearing with respect to packers who 
engaged in practices such as those prohibited under the Federal Trade Com- 
mission Act and the so-called antitrust laws administered by the Department of 
Justice. The Department of Agriculture was also vested with authority to regu- 
late stockyards and all persons engaged in business on such yards in connec- 
tion with livestock transactions. This regulatory phase of the act encompassed 
a field of regulation outside the scope of the antitrust laws; namely, prescribing 
reasonable rates for stockyards and market agencies, posting stockyards, regis- 
tering market agencies and dealers, requiring bonds for the protection of pro- 
ducers, prohibiting unfair trade practices whether or not relating to restraint of 
trade or monopoly, providing reparation procedures to insure protection of pro- 
ducers and others suffering from unfair trade practices, and so forth. This field 
of stockyards regulation was not only primarily but solely the responsibility of 
the Department of Agriculture. The fundamental purpose was to insure the 
fairness of the market place where the country’s livestock production first enters 
the channels of commerce to reach the consumer in the form of meat products. 

The keystone position held by the stockyards in the flow of livestock from the 
country’s farmers and of meat to the Nation’s consumers is highlighted in a 
Supreme Court decision, in a 1922 case involving the Packers and Stockyards 
Act, in which Chief Justice Taft stated : 

“Thousands of head of livestock arrive daily (in the large stockyards) by 
carload and trainload lots, and must be promptly sold and disposed of and moved 
out to give place to the constantly flowing traffic that presses behind. The stock- 
yards are but a throat through which the current flows, and the transactions 
which oceur therein are only incident to this current from the West to the East, 
and from one State to another * * *” (Stafford v. Wallace, 258 U. S. 495, 515—- 
516). 

The object sought by the regulation of marketing at the stockyards, Chief 
Justice Taft stated, “is the free and unburdened flow of livestock” in interstate 
commerce, and the “chief evil feared is the monopoly of the packers, enabling 
them unduly and arbitrarily to lower prices to the shipper who sells, and unduly 
and arbitrarily to increase the price to the consumer who buys * * *,” 


Ill. ADMINISTRATION OF THE ACT IN THE DEPARTMENT OF AGRICULTURE 


After its enactment in 1921 the Packers and Stockyards Act was administered 
in the Department of Agriculture under the Office of the Secretary until 1927, 
when it was placed in the Bureau of Animal Industry. It remained in the 
Bureau of Animal Industry until 1989, when the administration of the act was 
transferred to the Agricultural Marketing Service. The successor agencies of 
this earlier Agricultural Marketing Service have had various names and respon- 
sibilities, but since 1942 the Packers and Stockyards Act has been administered 
by the Packers and Stockyards Branch of the Department’s Livestock Division— 
now one of the chief operating divisions in the new Agricultural Marketing 
Service established in the fall of 1953. 

During the first 2 years under the act, 1922 and 1923, all of the stockyards 
then eligible for posting or regulation were brought under the act. The organi- 
zation was built up on the basis of 260 positions in fiscal year 1923, sufficient 
not only for regulation of the stockyards but also for a substantial volume of 
investigative activities. Over the next 2 years this was cut in half, or to 130 
people in fiscal year 1925. 

Over the next twenty-odd years attention was given chiefly to regulating the 
stockyards, including particular stress on returns and charges in connection 
with the servicing and selling of livestock at the yards. The position of the 
Department in this regulatory work was upheld by the favorable court decisions 
on its approach to ratemaking cases initiated in the first few years after the act 
became law. During the twenty-odd years from 1924 to 1945, appropriations 
provided by Congress for administering the act ranged mostly from a little more 
than $300,000 to somewhat over $400,000 a year, sufficient to maintain a staff 
of around 100 employees. 
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After World War II greater emphasis was placed on trade practices, with less 
emphasis on ratemaking investigations. The investigations were concerned 
principally with the practices of buyers and sellers at stockyards. Operations 
of meatpackers beyond the stockyards also came under scrutiny, particularly with 
respect to investigation of complaints received. The Department continued to 
cooperate with the Department of Justice in any investigations or other actions 
taken in connection with their enforcement of the antitrust laws against meat- 
packers. 

During the postwar period appropriations for administering the Packers and 
Stockyards Act have ranged mostly between more than $500,000 to weil in 
excess of $600,000 per year. However, the higher wage-scale and operating costs 
did not permit increasing personnel above the previous average figure of around 
100 employees—in fact, the number fell below that figure. The course followed 
in adininistering the act was aimed at making the most effective use of the rather 
limited funds available from the standpoint of the broad public interest and 
the most direct and immediate value to producers of livestock. 

Increased stress on trade practices 

Within the last 2 years there has been a broadened emphasis on the operation 
of meatpackers under the act. As a result, more work is now being done in 
connection with trade practices of meatpackers as well as trade practices of 
buyers and sellers at stockyards. Among the many inquiries currently under- 
way, there are about 46 important investigations being made under the act. Of 
this total, 29 are concerned primarily with the operations and practices of 
stockyard companies and registrants and 17 involve investigations of meat- 
packers. 

Among the 29 investigations which primarily involve operations and practices 
of stockyard companies and registrants under the act, 2 have so far reached 
the stage of formal charges. Although the 29 investigations cover many types 
of violations under the act, they may be grouped into the following 4 broad 
categories: 

Six involve restriction of competition, monopoly, and price manipulation ; 

Right relate to fraudulent prices or weights : 

Two concern stockyard rate determinations ; and 

Thirteen involve unfair or deceptive practices, failure to furnish adequate 
services, ete. 

Among the 17 investigations of meatpackers subject to the act are some that 
originated as far back as 2 years ago and are at or near the stage of formal 
charges. These 17 packer investigations may be grouped into 3 broad categories 
as follows: 

Six concern primarily questions of monopoly, price discrimination or 
price manipulation, or restriction of competition in the sale of meats or other 
products ; 

Six involve unfair practices in merchandising or advertising of meat or 
other products ; and 

Five pertain to unfair livestock buying practices of packers or restriction 
of competition in buying livestock. 

The broadened emphasis that has been placed on scrutinizing trade practices, 
monopoly, and related problems in the meatpacking industry is expected to con- 
tinue. To a considerable extent, however, the attention that can be devoted to 
this depends upon the funds and personnel available. In general, with the 
rather limited funds available over the last 15 years, the Department has felt 
that the most returns to livestock producers, as well as the public generally, 
could be obtained from regulatory and investigative activities at the market or 
livestock-buying level. 

The regulatory problems under the Packers and Stockyards Act, especially 
as they apply to stockyards and to the day-to-day purchase of livestock, have 
been greatly expanded by the development of truck transportation and the 
rapid decentralization of livestock marketing which started in the mid-1920’s. 
Where there were around 80 major rail-centered livestock markets at the time 
the Packers and Stockyards Act was passed, the number has greatly increased 
since then, especially with the rise of auction markets. As a result, it is esti- 
mated that currently there are altogether some 900 to 1,000 markets with 20,000 
square feet or more of space which the act provides shall be posted or regulated. 


96278—57——_2 
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This has meant that the Department either had to spread its regulatory staff 
so thin as to give ineffective supervision or to limit the number of yards posted. 
In order to assure effective supervision of posted yards, it was necessary to limit 
the number of yards posted. Asa result, the situation had been reached in 1952 
where only about one-third of the eligible yards were posted. Since these were 
the major yards, it is estimated that they accounted for about 80 percent of 
the sales of livestock through public stockyards. As a result, the policy decision 
was reached in the Department to ask for additional funds and personnel over a 
period of 3 years which would allow the posting of all eligible stockyards, 
starting with the appropriation request for fiscal year 1957. 

In the funds appropriated by Congress for the 1957 fiscal year, the Department 
received for administering the act an increase of approximately $100,000 for 
posting more markets this year. This increase in available funds makes it 
possible for the Department to post and supervise about 200 additional auction 
markets and to exercise its authority over the buying practices of packers as 
well as other buyers at these markets. For the 1957-58 fiscal year, the Depart- 
ment has requested an additional increase of about $178,000 in appropriated 
funds which, if granted, would total around $980,000, providing for a total staff 
of about 120 employees. This increase would be for the purpose of posting 
additional markets and for further expanding investigatory activities under 
the act. 


IV. PERSONNEL AND THE NATURE OF THEIR WORK 


A total of 93 full-time and 5 part-time employees currently constitutes the 
staff of the Packers and Stockyards Branch of the Livestock Division which is 
responsible for administering the Packers and Stockyards Act in the Agricultural 
Marketing Service. The number now employed represents an increase in fiscal 
year 1957 of 15 new marketing specialists, 1 scale and weighing specialist, 1 
clerk, and a change of 8 part-time clerks to full-time duty during this fiscal year 
as a result of additional funds provided by Congress for further extending 
operations under the act. 

Of the total number engaged in the work of the Packers and Stockyards Branch, 
15 are full-time employees in the Washington office, 78 are full-time employees 
in the field, and 5 are part-time employees in the field. The positions held by 
these employees, both in Washington and in the field, are shown in the following 
table: 


Field 
Washington — i 
Full time Part time 
Administrative officer (chief) 1 
Marketing specialists. __ | 5 | 44 
Accountants | 12 
Valuation engineers l 3 . 
Scale and weighing specialists ___ 1 2 
Clerical ; 7 17 5 
Total I A i i ae . 15 78 5 


Direction for all investigatory and supervisory work is handled under the 
Chief of the Packers and Stockyards Branch by seven specialists on the Wash- 
ington staff. The primary responsibility for investigation and market super- 
vision rests on a field staff of 61 marketing, accounting, and engineering special- 
ists stationed in 20 field or district offices throughout the country. These are 
specialists who are familiar with the problems of the livestock marketing and 
meatpacking industries. 

The organization that is maintained in administering the Packers and Stock- 
yards Act permits a high degree of flexibility in planning and conducting major 
investigations and in meeting the fluctuating demands of different district offices. 
This is because the entire field force may be actively utilized in such an investiga- 
tion whenever necessary. Individual field staff members are able to study prob- 
lems common to all districts and also provide prompt assistance to other districts 
as the need may arise. 
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In recent years on major investigations, as many as a dozen experienced 
specialists have been detailed from their districts for varying periods of time to 
assist specialists in other districts. This permitted major investigations to be 
conducted without the cost and delay incident to the employment and training 
of additional temporary personnel. The use of temporary, untrained personnel 
is in fact not practical in such investigations. 

All of the specialists and technicians employed in connection with the admin- 
istration of the act have a high degree of training for their work. Almost all 
the marketing specialists and all such specialists employed in the last 10 years 
have practical farm and livestock experience, are college educated, and have 
received intensive on-the-job and other special training in investigational tech- 
niques and procedures. Most are college graduates in animal husbandry or 
economics and several have advanced degrees in these fields. In addition, some 
have law degrees, and a considerable number had been employed in the livestock- 
marketing and meatpacking industries and in this way have acquired firsthand 
practical experience. 

V. THE MEATPACKING INDUSTRY 

The number of meatpacking establishments in the United States has tended to 
increase gradually over most of the period covered by census data. In 1899 
there were 882 such establishments, by 1909 the number had risen to 1,221, and 
information from the 3 most recent census periods is as follows: 


Number of meatpacking establishments 


Year: 
pl SE eee Soe ee ee eee eee oe ee ee ee ne ie a em 
1068 2.. oe Sted ee bie ‘6 Sieutake aie tes ds 57, aifimtanihpanca tate eel 
Grinds: Rsk sinha utik Shite colts ees eee 


These totals are reported to include only those plants engaged primarily in 
slaughtering operations and exclude plants which have as their main business 
the production of sausage, other prepared meat products, ete. 

While the relative importance of the largest packers has varied considerably 
since pre-World War II there has been no tendency for their share of the total 
livestock slaughter and volume of meat handled to increase, at least for the 
United States as a whole. The following tabulation shows the proportion of the 
total number of livestock slaughtered by the top four meatpacking companies 
during recent years in relation to the total commercial slaughter. (See table 
below. ) 


, 


Percent slaughter by top 4 packers is of total commercial slaughter’? 


! ! | | 1 ' 





Year | Cattle | Calves | Sheep | Hogs Year Cattle | Calves | Sheep | Hogs 
SD Naan Neier then ne 
eS ss ed 19 36 63 | 44 || 1933 - 49 45 69 43 
1921 46 33 | 60 | 40 || 1934 2___ 4 | 48 68 43 
1022. .... ‘ 48 34 59 | 40) 1935 2... 45 4) | 69 42 
1923. .... 49 36 61 | 43 || 1936 2__ 49 19 | 70 45 
1924. _. 50 37 62 41 1937 | 44 47 68 41 
1925 51 4) 65 40) 1938 45 44 68 43 
1926 51 4°) 68 40 1950 37 33 63 4] 
1927 52 43 68 40 || 1951 32 32 63 40) 
1928 5l 47 69 4‘) 1952 35 32 63 39 
1920 50 ‘7 70 49 || 1953 36 34 61 38 
1930 48 46 69 38 || 1954 34 32 60 39 
193) 47 4} 69 $9 || 1955 32 31 58 38 
1932 ; 45 43 65 39 


Commercial] slaughter excludes farm kill. 
2? Excludes slaughter for Government account. 


In recent years there has been an overall tendency for the smaller companies 
to increase their slaughter of livestock, cattle especially, in relation to the total 
commercial slaughter. This is indicated by the fact that for the 15 top-ranging 
companies the percentage of both cattle and sheep and lambs slaughtered in re- 
lation to total commercial slaughter has for most species shown some decline 
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between 1950 and 1955 with relatively little change in other livestock slaughtered. 
The changes that have taken place are shown in the following table: 


Top-ranking companies in total commercial slaughter (Federal inspection and 
other wholesale and retail), calendar year 1955 compared with 1950 


[Percent of total slaughter] 


| 1} | | 








| j 
Number of | Sheep | Number of | Sheep 
companies Cattle | Calves| and | Hogs |! companies | Cattle | Calves! and Hogs 

| lambs | | lambs 
| | Ras aat re tie eS ay i wath Ree ke al ., 
1955 1950 

as... | 2.7] 322] 56.9] 35.6|/ Ist3 PRES SES ES) 96.8 

tet §..... Lut 33. 7 35. 2 64.1 | 45.0 || Ist 5 weet 38. 6 34.8 | 67.2 | 45.0 

WG ch sais teed 1) CRP 37.8 71.0} 54.6 || 1st8 | 42.3] 37.8] 76.0 54. 6 

ist 10...... | 301) 387) 73.0] 59.6 || Ist 10... | 43.6] 389] 77.1 58.8 

BES Bonnxne 7 | 40. 4 39.9 | 74.2 64. 3 Ist 15 45.6 | 39.5 78.0 | 63.7 

| ' 





While the meatpacking industry is large and dispersed throughout the country, 
only a few firms are highly diversified in their business operations—producing, 
handling, and selling a range of different products. Insofar as the buying, 
slaughtering, processing, and selling of meats are concerned, the operations of 
meatpacking firms tend to be quite similar. However, the entry of chainstores 
into the meatpacking business has cumplicated the picture to some extent, as 
have the country buying and direct marketing of livestock. 

Chainstores and other multiple-unit companies have become more and more im- 
portant factors in the distribution of meats as well as other foods and other 
groceries. Grocery-store companies operating 4 or more stores increased their 
percentage of the total grocery-store sales from 38.5 to 43.3 percent between 1930 
and 1954. Companies with 11 or more stores did 34.4 percent of the grocery 
store business in 1948 and 39.4 percent in 1956. 


VI. COVERAGE AND SCOPE OF OPERATIONS UNDER THE ACT 


Of the total number of meatpackers in the United States, approximately 2,000 
engaged in interstate commerce are under the jurisdiction of the Packers and 
Stockyards Act. In addition, approximately 2,600 buyers who purchase live- 
stock for these meatpackers are registered to buy for them at the posted markets 
and are supervised under the act. 

Some of the meatpackers, particularly the larger ones, process, handle, and 
sell many other products in addition to meat or meat-food products. These in- 
clude such items as poultry, eggs, butter and other dairy products, oleomargarine, 
soaps, dog foods, cleansers, fertilizers, etc. The merchandising and other prac- 
tices followed in connection with these products are also subject to scrutiny 
under the act. 

Included among those classified as meatpackers under the act are those chain- 
stores that also have meatpacking and meat-processing operations. There are 
14 chainstores presently filing reports as meatpackers under the act. This num- 
ber includes six of the leading chains. These 6 chains, in addition to their meat- 
packing or meat-processing operations, have approximately 10,900 retail grocery 
stores. The remaining 8 smaller chains have less than 100 stores, each in addi- 
tion to their meatpacking or processing operations. 

There currently are 375 livestock auction markets and 64 terminal markets 
posted under the act. By the end of the present 1957 fiscal year, about 100 more 
auction markets will be posted, bringing the total to about 500 or more markets. 
If posting of livestock markets is continued during the next fiscal year as con- 
templated, complete market supervision should be made available to livestock 
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producers at 150 more auctions. The number of posted stockyards under the act 
each year since operations started is shown in the following table: 


Stockyards posted under Packers and Stockyards Act, 1922-57 


Number posted Number posted 
Year: stockyarde | Year—Continued pee 

Nea a a eee 78 re idea taal ee 199 
aha laa hina liad i a 76 Se eee 222 
ar aa cabieadacadeteiieenitaaes 79 etl all alta Ae be TE oo 217 
a a nile 77 OU en ee 205 
ak ee ee 80 eee 202 
ate ai ee hg SR ee eee 196 
lates ol eine te alan a ke 75 eee 193 
On a tenia ateh Adda cuds dens daa 71} GR ee ete 201 
A acts <ceceksicea ee eae 73 | ef eee 207 
a teat te 91 | ee eee 207 
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1 No figures available. 

* Through Mar. 18. 

In the early years of the act there were relatively few livestock markets 
and these were located primarily in large terminals. All of the markets 
eligible under the act were posted. As transportation facilities, particularly 
roads and trucks, improved and with decentralization of marketing, the num- 
ber of livestock markets eligible for posting increased. The posting of these 
markets, however, did not keep pace with the rise in numbers. At the present 
time about half the eligible markets are posted. 

There are registered to do business at the markets posted under the act, 
1,300 livestock commission firms and about 2,000 livestock dealers. Approxi- 
mately 2,000 scales at posted stockyards and at buying stations owned by inter- 
state meatpackers are required by Department regulations to be tested regularly 
to assure accuracy. 

The Department also has the responsibility of reviewing and approving rates 
and charges by commission firms and stockyard operators. These rates and 
charges amount to more than $92 million per year. Facilities and services ren- 
dered by the commission firms and stockyard operators are examined to de- 
termine if such facilities and services are reasonable and nondiscriminatory. 

In 16 cities designated under the act, supervision is exercised over the business 
operations of 1,300 poultry dealers, agents, and handlers. 


Reports required to be filed 

With the exception of employee packer-buyers, all packers, stockyard opera- 
tors, dealers, and others subject to the act are required by regulation of the De- 
partment of Agriculture to file annual reports of their operations. The em- 
ployee packer-buyers are not required to file such reports because reports are 
filed by the packers for whom they purchase livestock. 

The annual reports of meatpackers are received by the 20 district offices that 
are maintained by the Packers and Stockyards Branch. Each packers sends his 
report to the district office in which his headquarters is located. Information 
contained in these reports is primarily concerned with ownership, organization, 
and financial condition, but the total numbers of livestock purchased for slaugh- 
ter and feeding purposes are also reported. The reports received from packers 
are reviewed by personnel of the district offices and there kept on file. The an- 
nual reports of the top four packers are forwarded to the Washington office of 
the Branch where they are retained in a permanent file. 
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Although the annual reports of packers are reviewed, there is no tabulation 
or statistical analysis made of the information contained in them for the pur- 
pose of determining industry trends, problems, or conditions. This is also true 
generally of reports required to be filed by others under the act. However, in- 
formation concerning the feeding operations of packers has been requested each 
year from 1954 forward. This information has been tabulated and consolidated 
into a report which shows the significance of this feeding activity and will, over 
a period of years, disclose the industry trend. 

The annual reports of all stockyard companies, terminal or auction, are also 
received by the district offices. Copies of the reports are made for the district 
office files. The originals are forwarded to the Washington office where they are 
used principally in determining the reasonableness of existing rates or charges 
and of requests for increases. These determinations require review and analysis 
of items of expense and income. Much of the information required for this 
purpose is contained in the reports submitted by the stockyard companies. 

Market agencies and dealers operating at posted stockyards file their annual 
reports of operations at these markets with the district offices where they are 
retained. The information contained in these reports is reviewed for evidence 
of change in ownership or organization which would require change in registra- 
tion, for volume of business which may require a change in bond coverage, for 
income and expense information in connection with agency rate determinations, 
and for indications of possible violations of the act. Some analysis of these 
reports is made in certain instances when this is necessary in carrying out 
marketwide investigations. Dealers operating only as packer-buyers are not 
required to submit annual reports. 

Poultry dealers, agencies, and handlers licensed to operate at designated 
markets also submit their annual reports to the district offices where they are 
filed and retained. These reports consist for the most part of ownership and 
organization information and ineinde a financial statement. The information 
shown on these reports is used principally to assure that each licensee is properly 
licensed and meets the financial requirements of the act. 

Extent of activities last year 

At the end of the 1955-56 fiscal year there were 352 posted stockyards under 
the act. In the field of trade-practice investigations, the principal emphasis 
during the past year has centered on practices at terminal stockyards, because 
of the influence these markets have on prices received by livestock producers at 
all markets and by those selling direct. Thus, the limited funds available have 
been concentrated on the elimination of deceptive, collusive, and other price- 
restrictive practices at these markets in order to permit full competition to de- 
termine livestock values. Also under scrutiny at the same time were packer- 
buying practices at stockyards, as well as some other aspects involving the 
conduct of their businesses. 

The trade-practice investigations for the most part involved practices which 
seriously affect the net return to the livestock producer and which may give 
certain buyers an unfair competitive advantage to the detriment of other buyers 
or of producers or consumers. These included false weighing, switching of live- 
stock, and other fraudulent practices, unfair turn systems, restrictions on bidding 
and other monopolistic buying practices, deceptive and collusive arrangements 
between packers, dealers, sellers’ agents, and their employees affecting the dis- 
position of livestock or the price paid to the livestock producer, unreasonable 
selling or buying services, failure to pay for livestock, and speculation by agents 
in their principals’ livestock. 

During the past fiscal year there were an estimated 40 important investiga- 
tions underway, 74 formal cases initiated, and 129 audits completed. Between 
2,000 and 3,000 informal complaints were handled by the field force responsible 
for supervisory work under the act. A total of 1,704 scales were tested. This 
number included 862 stockyards scales, 749 scales used by packers for weighing 
livestock, and 93 scales used for weighing poultry. Bonds in foree totaled 
$47,368,000. The work done during the year in reviewing increases in stock- 
yards rates and charges resulted in modifications which saved $482,000 for 
livestock shippers. 

An approach in which the operations of an individual market are investigated 
and analyzed in detail continues to prove itself unusually effective. Perhaps 
the most recent investigation of this sort which has paid rather large dividends 
took place on one of the major hog markets. This investigation started around 
the beginning of the 1956 fiscal year and involved not only one individual but 
all of the registered hog dealers at that particular market. The results of this 
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investigation were far reaching. The fraudulent weights alone represented an 


annual loss of an estimated $750,000 per year, which was brought to a halt as a 
result of this marketwide investigation. 


Cooperation with other agencies 


Because the Packers and Stockyards Act contains many provisions that are 
similar or supplemental to provisions of other regulatory acts passed by Con- 
gress, it is necessary to maintain close working relationships with agencies 
such as the Department of Justice, the Federal Trade Commission, and the Inter- 
state Commerce Commission. In particular, provisions of the Packers and 
Stockyards Act are related to the Federal Trade Commission Act as to fair 
trade practices, to the Interstate Commerce Act as to reasonable rates that may 
be charged at stockyards, and to the antitrust laws as to monopoly and other 
related prohibited acts. 

Where appropriate there is collaboration with the Federal Trade Commission 
to the benefit of both the Department and the Commission. In areas of busi- 
ness where the Federal Trade Commission has jurisdiction over a particular phase 
and the Department has jurisdiction over meatpackers in the same field, the 
Department coordinates its approach with that of the Federal Trade Commission 
so as to avoid conflicting policies and actions in the same areas of business. On 
many occasions meetings are held with Commission officials to discuss problems 
of mutual interest. 

The Department has also had occasion to collaborate in the same way with 
the Interstate Commerce Commission. 

Under the antitrust laws, the Department of Justice has concurrent jurisdic- 
tion with the Secretary of Agriculture over the meatpacking industry. In 
actions brought against meatpackers for alleged violations of the antitrust laws, 
the Department of Agriculture has cooperated with the Department of Justice 
in various ways. 

Cases involving violations of criminal provisions of the Packers and Stock- 
yards Act are sent to the Department of Justice each year through the Depart- 
ment of Agriculture’s Office of General Counsel. Also, actions to recover civil 
penalties or to restrain persons from violations of orders issued under the act 
go to the Department of Justice for prosecution. In recent years several quite 
important cases arising under the act have been decided in the United States 
courts of appeals. In these cases, both the Department of Justice and the Depart- 
ment of Agriculture appeared and the cases were argued by attorneys from the 
Department of Agriculture. 


VII. PROBLEM AREAS UNDER THE ACT 


Analyzing operations under the Packers and Stockyards Act, it is apparent 
that there are some practical operating problems as well as a question as to 
further increasing activities in order that the trade practice sections of the act 
may be more effectively administered. 

Insofar as producers are concerned, the primary purpose to be served by the 
act is the prevention of any actions or practices which deprive them of the full 
and true market value of livestock and poultry. Such practices are also detri- 
mental to consumers and others who buy livestock and poultry products. The 
prevention of such practices involves the maintenance of open, competitive, 
efficient, and economical markets for livestock and poultry producers and also 
the continuous review of the purchasing and merchandising practices of the 
meatpacking industry. 

The maintenance of livestock and poultry markets that are open to all buyers 
is essential to and makes possible true market values but does not guarantee 
them. Continued inquiry, observation, and investigation are necessary to assure 
that apparent competition is true competition and to prevent and uncover price 
manipulations and deceptive, discriminatory, or monopolistic practices. This 
requires, of course, continual supervision or observation of the livestock market- 
ing, meatpacking, and merchandising processes. The objective is to provide the 
protection which the act seeks to insure for the livestock producers, the market- 
ing and meatpacking industries, and the consuming public. 

Accepting these objectives, the four main problem areas which emerge from 
the survey of current activities under the Packers and Stockyards Act are: 

(1) Complying with the provision of the act which requires that all stockyards 
with 20,000 square feet or more of space and operating in interstate commerce 
shall be posted or regulated. 
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The policy of the Department is to complete the posting of all eligible stock- 
yards over a period of 3 years beginning with the 1956-57 fiscal year for which an 
increased appropriation was requested. Congress made available for the year 
around $769,000 which included an increase of about $100,000 for posting more 
markets. This will permit bringing the total of posted stockyards to at least 
500 or more by the end of the fiscal year, as compared with a total of 352 posted 
yards at the end of the previous fiscal year. This will include all eligible stock- 
yards in 15 Central and Western States. Many of the remaining 33 States have 
eligible stockyards but not all of them are posted. The Department’s program 
proposes to cover the eligible stockyards in these States. 

For the 1957-58 fiscal year the Department has requested additional funds 
in its budget to permit the posting of all eligible stockyards in 16 more States. 
These States would include the remaining 7 North Central and Corn Belt States, 
the 5 Western States, and 4 South Central States. This would leave 17 Eastern 
States to be completely posted during the following year of the program. If the 
appropriation request is granted the increase would amount to about $178,000 
or a total appropriation of around $980,000 for administering the act. By the 
end of the 1957-58 fiscal year, with the necessary appropriation granted, it is 
anticipated that the number of posted stockyards will total around 700. 

Altogether, it is estimated that a total of approximately 900 to 1,000 stock- 
yards are probably eligible for posting under the Packers and Stockyards Act. 
With 500 or more stockyards expected to be posted at the end of the current 
fiscal year and around 700 at the end of the 1957-58 fiscal year, the objective 
of the Department is to continue moving along with the posting program as 
rapidly as possible. The extension of posting operations is expected to continue 
under the Department’s program into the 1958-59 fiscal year and perhaps for 
a year or so beyond, depending on the availability of funds. 

The 900 to 1,000 stockyards believed eligible for posting under the Packers 
and Stockyards Act are out of a total of approximately 2,400 interstate public 
stockyards in the country. The interstate stockyards ineligible for posting are 
not subject to the act because they have less than 20,000 square feet of area. 

Those public stockyards doing an interstate business but not posted are not 
restricted in their business-getting practices nor are they required to provide 
and maintain the standard of facilities and services required of posted stock- 
yards. A few of these ineligible yards handle as large a volume of business as 
do competing posted stockyards. The use of unfair competitive practices to 
obtain business by unposted stockyards poses some problems for the posted 
stockyards that have to compete with them—problems which cannot be controlled 
under the act. 

The posting of all eligible yards under the act, however, will give producers and 
the trade substantially more protection than has been the case over recent 
years. Further, the additional personnel necessary for stockyards supervision 
will contribute materially to the more effective investigation of trade practices 
not only in livestock marketing but also at the meatpacker and merchandising 
level. 

(2) The question as to how much increased emphasis should be given to in- 
vestigation of trade practices having to do with livestock buying and packer 
operations including merchandising. This covers not only the problem of trade 
practices within the stockyards themselves but also such broader investigations 
as may be necessary in order to assure that unfair, collusive, discriminatory 
practices are not being carried forward at the packing and merchandising levels 
in such a way as to limit competition or adversely affect free determination of 
market prices. There is also the question as to whether more adequate and 
useful data might not be obtained by a revision of the various reports now re- 
quired under the act. 

The great amount of emphasis that has been placed over the years on elim- 
inating undesirable trade practices in stockyards has produced highly beneficial 
results. However, changes in the marketing of livestock and poultry have in- 
troduced new factors that needed to be examined. For example, the direct 
marketing of livestock and the rapid growth of auction markets require an ever 
increasing amount of attention. Practices involved in the increasing direct 
marketing of livestock and country buying by meatpackers have given rise to a 
number of complaints. 

Significant problems that arise from changes and shifts in the production and 
marketing system pose important questions for investigation and study in the 
field of trade practices. These questions are raised by such problems as (1) 
direct marketing of livestock and country buying practices of packers, (2) sched- 
ule selling in the sale of livestock at public markets, (3) consignment slaughter- 
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ing and carcass sale by packers and livestock producers and their effects on com- 
petition in the determination of livestock and and meat values, (4) merchan- 
dising policies and practices of meatpackers, (5) weighing practices at other 
than terminal stockyards, (6) feeding operations of meatpackers and their effects 
on the determination of livestock prices, and (7) acquisition of meatpacking 
Plants by competitors and the effects on competition for livestock and the sale of 
meats in certain areas. 

Most of the cases under the act do not involve broad economic problems but 
are local in nature and effect and do not require long involved studies or large 
numbers of personnel. Investigations of alleged monopolistic practices, however, 
do become more involved and may require studies over an extended length of 
time by quite a number of personnel and entail a great deal of work by Depart- 
ment of Agriculture attorneys. 

Recent experience has demonstrated that investigations and supervision nee- 
essary for the enforcement of title II of the act can for the most part be carried 
out as part of the regular duties of the specialists and other workers located 
in the field. However, the workload requirements at certain district offices 
located in important slaughter centers and major metropolitan consuming areas 
pose the question of whether some additional marketing specialists and account- 
ants should be stationed at these officers. With further expansion of work in 
the field, some addition in the Washington staff would be needed to plan and 
direct this phase of the work, assist the field forces in complicated investiga- 
tions, and provide field direction for those investigations and studies of national 
scope or significance. 

Effective administration and prompt enforcement of any regulatory measure 
such as the Packers and Stockyards Act are highly dependent upon the avail- 
ability of adequate information and the use made of this information in the 
job that must be done. Packers and others subject to the act are now required 
to file annual reports. In the past, the Department has consistently adhered 
to a policy of requesting from those subject to this act a minimum of informa- 
tion in their reports. 

This raises the question as to whether both the timeliness and the content of 
these reports from packers might be improved and whether the information 
supplied should be in more pertinent detail for analysis and interpretation. 
Such reports would help pinpoint industry or individual problems and assist in 
bringing about more effective and economical administration of the act. This 
is so, particularly in view of the information such reports can reveal relating 
to trends, shifts, emphasis, degree of concentration in the industry, etc. More- 
over, greater knowledge of the operations of the industry can have a salutary 
effect on the industry itself, and in that way, also add to the effectiveness of 
administering the act. 

It must be recognized, however, that packer operations throughout the coun- 
try are so detailed that it is obviously impractical to obtain from regular reports 
all of the information that would be necessary in handling complaints under 
the act. Consequently, in the investigation of individual cases, special reports 
would undoubtedly be required from packers in order to determine whether or 
not there are violations. 

(3) The question as to how trade-practice investigations and actions should 
be carried forward in connection with the nonlivestock products handled by firms 
which fall within the “packer” classification under the Packers and Stockyards 
Act. 

The definition of what constitutes a “packer” under the Packers and Stock- 
yards Act poses some problems in the fields of administration and enforcement. 
The term “packer” is defined in the act to include any person engaged in the 
business (a) of buying livestock in commerce for purposes of slaughter or (b) 
of manufacturing or preparing meats or meat food products for sale or shipment 
in commerce. The definition would also include, among others, a person engaged 
in the business of marketing meats, poultry, or dairy products in commerce if 
such person owns or controls any interest referred to in (a) or (6b). Thus, for 
example, a company engaged in the business of marketing ice cream and other 
dairy products in commerce could be a packer within the definition if it also 
owned or controlled a company preparing meats or meat food products for 
shipment in commerce. The same holds true in the case of a chainstore company. 

The act provides that the Federal Trade Commission shall have no power or 
jurisdiction with reference to any matter which the act makes subject to the 
Secretary of Agriculture. However, the Secretary may request the Commission 
to make investigations and report to him. The Secretary has the sole authority 
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under the act to take enforcement action on the basis of investigations conducted 
by the Department or by the Commission on his request. 

(4) The question of providing more adequate and wider information Ccover- 
age of operations and actions under the Packers and Stockyards Act as an aid 
in developing an improved public understanding and contributing to more effective 
administration. 

An improved understanding of objectives and operations under the act is 
apparently needed not only among the general public but also among livestock 
producers and the various elements in the livestock marketing and packing indus- 
tries. This raises the question of wider public release of more adequate informa- 
tion. 

There is an important public interest in greater knowledge of the meatpacking 
industry and other segments under the act. This poses a question of whether 
useful industrywide information which may be provided by reports filed by 
packers and others should be adapted for general public release in a manner, of 
course, that would in no way divulge the kind of information required to be 
kept confidential under that act. 

Enforcement and related cases are also of interest. Press releases are issued 
on formal cases, especially those of significance. Administrative and informal 
actions are usually not covered by press releases. Formal administrative actions 
are included in outline form in a monthly report which goes to approximately 
300 industry members who requested being on the mailing list. All formal deci- 
sions in cases are also published in the Department’s “Agriculture Decisions” 
which has limited circulation. The present procedures for releasing information 
relating to enforcement and other cases raises a question as to whether changes 
need to be made in the handling of such information so as to best serve the public 
interest and also contribute to more effective administration of the act. 


Mr. Burz. That concludes the formal statement we have. I will 
be glad to answer any questions. 

I have with me on my right Mr. David Pettus, Director of the Live- 
stock Division in the Agricultural Marketing Service, who is in direct 
charge of the Packers and Stockyards Act. 

On my left is Mr. Charles Bucy, of the General Counsel’s office, who 
handles legal matters relating to these questions. 

The Cuamman. We thank you very much for your statement. I 
should like to ask you a few questions. 

First, I would like to know how much money you have available 
now for the enforcement of the Packers and Stockyards Act. 

Mr. Butz. I will let Mr. Pettus answer that. 

Mr. Perrus. You mean during the past fiscal year ? 

The CHarrMan. Yes. 

Mr. Perrvs. I believe it was approximately $800,000; I do not have 
the exact figure in mind. 

The Cuatmrman. About $800,000 in fiscal year 1957 for the enforce- 
ment of the act ? 

Mr. Perrvs. In the past year. 

The Cuatrman. I notice that you propose, in addition, making 
available at least an additional $75,000 for title II work during the 
current fiscal year from funds which are available within the Depart- 
ment. Do you regard the amount now available too modest, or insuffi- 
cient toenable you to enforce the act properly ? 

Mr. Perrvus. In addition to this amount, Mr. Chairman, the De- 
partment also requested for posting operations and actions relating 
to the posting operations, and the activities on newly posted yards an 
additional $178,000 for fiscal year 1958. 

The Cuarrman. Just what do you mean by posting operations? 

Mr. Perrus. Under the act, the Department posts those stockyards 
which are eligible for supervision under the act. 

The Cuarrman. What do you mean by “posting?” 
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Mr. Perrus. We place in the yard a posting notice, advising the 
people that this yard is subject to regulation of the Packers and 
Stockyards Act. 

The Cuamrman. That should not involve an enormous amount of 
money 

Mr. Perrus. No, sir; it does not cost an enormous amount. Before 
we place it we must investigate and see if that yard is eligible to be 
posted under the act, then after we post it we must supervise it and 
enforce the act in the yard. 

The Cramman. The posting is simply designating the yard, isn’t 
it? What do you super vise ? 

Mr. Perrvs. It is just designating the yard. 

The Cuarman. You have about a thousand stockyards now; you 
do not post them all, do you ? 

Mr. Perrus. We have many more stockyards than that, but we do 
not have them all posted. There are a large number of yards that 
probably are not large enough, and not eligible for posting. 

In the past year we had a posting program in which we posted 
ap proximi ately 200 additional yards. 

The Cuatrman. Mr. Butz said from 900 to 1,000 markets are eligi- 
ble for posting. Do we have that many now ? 

Mr. Perrus. We do not have that many posted yet. 

The Cuarrman. That many are eligible? 

Mr. Perrus. That is right. 

The Cuarmman. Why haven't they been posted ? 

Mr. Perrus. Because we have not had the funds to check to see if 
they are eligible for posting, and to supervise them. 

Mr. Aceerr. Will you yield ? 

The CHarrMAN. Yes. 

Mr. Avserr. I have had information that yards on the north side 
have been posted, and those on the south side have not and cannot 
get posted; is that true? 

On the north side they are all posted and those on the south side 
are not posted. The stock yards owners complain of that, is that 
true? 

Mr. Perrus. Congressman, several years ago the Department pro- 
posed a program for posting all of the yards that were eligible in 
the United States. We started out on that program, and to make it 
an efficient operation we posted all of the yards within certain areas, 
so that when a supervisor went on a trip through these yards he 
could efficiently supervise the ones that were in a consolidated area. 

After 1 year of carrying out that program, the appropriations for 
the following year stipul: ated that the funds made available should 
not be used for further carrying out this program. 

The CuatrmMan. Where? 

Mr. Perrus. Anywhere. 

The CHarrman. Did the act of Congress itself provide that? 

Mr. Perrvus. The appropriation act ; I think it was the Appropria- 
tion Act of 1950. That does not exist in the present act. It has not 
existed the past 2 or 3 years. 

And this past year we again started out on an intensive program of 
posting the yards that are eligible. As I said, we posted, I think, 
about 200 yards this past year. 
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The Cuarrman. All eligible yards are to be posted; was that the 
program ¢ 

Mr. Perrus. That was the purpose of requesting the additional 
$178,000 for the current program. 

The Cuamman. Will that amount enable you to post the other 
yards ? 

Mr. Perrus. We think that amount would permit us to carry out 
the posting program for another year, that is, for 1 year and per- 
haps complete all but about two or three hundred yards. Tt would 
not complete the program; it would take another year, that is 2 more 
years, to complete the program. 

The Cuamman. You say you are investigating; how long would 
it take to do those ? 

Mr. Perrus. The investigations that we make to determine that the 
stockyards are eligible for posting are made as explained a while 
ago, by areas and by States. This past year we investigated Texas 
Louisiana, Arkansas, Missouri, Iowa. The other St ates where we 
would do this the next year, we would investigate if the money be- 
comes available and as soon as our people could ; get to it. 

The Cuamrman. What I have in mind is that the investigations 
now being made involve 17 meatpackers and deal with questions of 
monopoly, and price regulation and unfair practices, and so forth. 
What about those investigations ? 

Mr. Perrus. Those investigations are in various stages of com- 
pletion. Some are, perhaps, already practically complete, others are 
getting underway. We would probably complete a part of them this 
year, and some would go over to next year. They would not neces- 

sarily all result in our conclusion that they are valid cases. We 
just are investigating to see whether or not—— 

The CuHarrman. What have you found ? 

Mr. Burz. May I make a comment about these investigations? In 
the testimony we said there were 17 investigations underway involv- 
ing meatpackers. There are additional investigations underway in 
the Packers and Stockyards branch involving primarily oper ations 
and practices of stockyards companies and registr: ints. I think there 
are some 46 important investigations underwa ay currently. Of those, 
17 involve practices of packers. 

The Cuarrman. That is the point I had in mind. Apparently, ac- 
cording to your statement, the investigation started back in 1948, and 
then they were concluded in 1954. 

Mr. Burz. That was the Department of Justice that brought suit 
against the packers in 1948. 

The Cuarrman. That is right, it was the Department of Justice, 
and when you start an investigation, it seems to me that these in- 
vestigations should be concluded. As long as they are continuous, 
the stocky ard is under suspicion. 

Mr. Butz. We certainly do try to conclude them as promptly as 
possible. The investigations being made by the Packers and Stock- 
yards Branch are not “public ‘ized until charges are brought, and very 
frequently investigations result in no charges being brought, the 
entire matter is dropped. 

The Cuarrman. As to the amendments you propose, I should like 
to ask you to prepare those amendments for me and let me have them, 
if you will. 
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Mr. Burz. We will be glad to. 

The CHatrman. We shall be glad to have the counsel of this com- 
mittee work with your attorney in drafting the provisions or amend- 
ments. With those amendments, do you feel that you will then have 
all of the authority that you need to enforce properly the Packers and 
Stockyards Act? 

Mr. Butz. Yes; we fee] that way. As a matter of fact, the net 
effect of the amendments—the net effect of this bill, will be to remove 
some of the authority we now have and transfer it to the Federal 
Trade Commission. 

The Cuarrman. Then you are willing to surrender that amount of 
the authority ? 

Mr. Burz. Yes, sir. 

The CHarmman. To the Federal Trade Commission to start the 
prosecutions, whenever Agriculture recommends such course ? 

Mr. Butz. Let us take a specific cz hain store that has ac- 
quired a meatpacking plant. One of these veal be Food Fair, which 
acquired a meatpacking plant back in 1945, I believe, during the war, 
and under the terms of the Packers and Stockyards Act, it now comes 
under the jurisdiction of the Secretary of Agr iculture. 

Food Fair as we all know is not primarily a meatpacker. It isa 
food merchandising organization. The net effect of H. R. 7743 would 
be to transfer jurisdiction over Food Fair to the Federal Trade 
Commission. 

The Cuarrman. What about the packers now engaged in the pro- 
duction of fertilizer and chemicals, and other products ¢ 

Mr. Burz. This would be taken care of by our proposed amend- 
ment to H. R. 77438, which would permit the Secretary of Agriculture 
to transfer to the Federal Trade Commission authority over the non- 
meat- and meat-related activities in any case. There is the Wilson 
Sports Goods Co., as an example. 

Mr. Dixon. Will you yield to a question there ? 

The CHarrMan. Yes. 

Mr. Dixon. Food Fair has 200 retail food stores, and 1 packing 
plant in New Jersey. It escaped prosecution of the Federal Trade 
Commission. After it escaped that prosecution of the Federal Trade 
Commission you had full authority to prosecute, did you not ? 

Mr. Burz. First, I would not say it has escaped the prosecution of 
the Federal Trade Commission as you say; that is an interesting 
point. After I finish, then I would like to have Mr. Bucy comment 
on it. 

The allegation has been made that Food Fair acquired a packing 
plant so as to be classified a meatpacker and come under the jurisdic- 
tion of the Department of Agriculture, and escape the jurisdiction of 
the Federal Trade Commission. I think that allegation is not well 
founded. 

The CHatrman. I did not make the allegation. 

Mr. Burz. It has been made, and I want to clear the record on that 
point right here. Food Fair became a packer on July 3, 1945, when 
it acquired the Elizabeth packing plant for $265,000, and so on. It 
did become a packer about the same time a lot of other food chains 
became packers during the time that the OPA was controlling, and it 
was difficult to get meat of the particular qualities that was wanted 
for the trade. 
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A number of merchandising concerns got hold of packing plants 
to assure their supply. I think that is the primary reason that they 
have become packers and not to escape jurisdiction of the Federal 
Trade Commission. As a matter of fact, I have before me an article 
printed in the Supermarket News, dated March 25, 1957, in which 
this comment is made, and this comment refers to the petition by the 
attorneys for Food Fair to transfer their case from the Federal Trade 
Commission to the Department of Agriculture 

The filing of the motion by Food Fair was a direct result of the fact which 
disclosed for the first time that both the USDA, and the Federal Trade Com 
mission officials conceded that food chains which had meatpacking operations 
might be outside of Federal Trade Commission jurisdiction. 

The Food Fair attorney said that the possible filing was started because of 
questions raised in this article. 

T understand any attorney will file a suit to dismiss if he can. 

The CHatrman. The consolidated company escaped prosecution 
after a cease-and-desist order had been filed, and got out under the 
Federal Trade Commission. 

Mr. Bucy. That was in 1938, and the circuit court held that United 
was engaged in marketing meat food products, and during the pro- 
ceeding they acquired over 20 percent interest in the packing plant, a 
packing operation. And the court held there that the cease-and-desist 
order having future effect that it fell into the same category as an in- 
junction proceeding and that the Federal Trade Commission had to 
have jurisdiction at the time it issued the cease-and-desist order. 

And in view of the fact that under the definition in the act, the 
United Co. became a packer, the court set aside the cease-and-desist 
order. They also stated in that particular case, that the labeling j in 
question was under the exclusive jurisdiction of the Secretar y of Agri- 
culture under the Meat Inspection Act, and that the labeling had been 
approved for the packer. And, therefore, the courts did not see how 
you could establish that this labeling constituted illegal labeling be- 
cause it had been approved under the Meat Inspection Act. 

The CuatrmMan. My question was this: After they escaped prose- 
cution under the Federal Trade Commission, did the USDA under its 
authority prosecute them ? 

Mr. Bucy. No; it did not, because the court—that very court said 
they found it extremely difficult to figure how it could be established 
that this labeling was illegal when it had been approved by the Secre- 
tary of Agriculture under the Meat Inspection Act. 

The Cuarmman. Did you prosecute Food Fair after they had es- 
caped prosecution / 

Mr. Bucy. Food Fair had not yet escaped, as you say, prosecution 
under the Federal Trade Commission. An examiner of the Federal 
Trade Commission issued a report in which he expressed his opinion 
that they were not subject to the jurisdiction of the Commission. That 
has been appet aled to the Commission itself, and at least, to my know]- 
edge, the Commission has not yet acted on the question of whether 
they have jurisdiction or do not have jurisdiction. 

The CHamman. Of course, the bill would correct some of these 
instances ? 

Mr. Butz. That is correct. 

The CHarrMan. Not all of them. I have other questions later. 
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The net result of your proposed amendment, Mr. Butz, would do 
away with the 20-percent factor in acquisition of packers, would it 
not ¢ 

Mr. Burz. The Hill bill would do that. This would correct the 
problem that we have been discussing here. This would define those 
who were principally packers, and they would be under the juris- 
diction of the Packers and Stocky ards Act or the Secretary could 
have the Federal Trade Commission assume jurisdiction in certain 
cases. 

The Cuarrman. When the Secretary of Agriculture felt that the 
situation should be brought to the attention of the Federal Trade 
Commission, you could make a finding as to where the jurisdiction is. 

Mr. Burz. Yes, sir. 

The CuHarrman. Would the Secretary have any jurisdiction over 
other than those which he surrendered to the Federal Trade Commis- 
sion by the Secretary of Agriculture upon proper finding? 

Mr. Burz. I understand that he would not. 

The CrHatrman. You agree that we should determine just which 
agency of the Government is going to have the responsibility, do 
you not? 

Mr. Butz. Yes. 

The CHarmman. You think that would remain with Agriculture? 

Mr. Butz. I am quite sure. 

The Cuarrman. Allright. I yield to you. 

Mr. Dixon. I thank the gentleman. Do you not feel, Mr. Butz, that 
these meatpackers, or food concerns should operate under the same 
legislation, and also under the same policy of enforcement ? 

Mr. Burz. I think there is ample precedent for having the Secre- 
tary of Agriculture regulate the food and food-processing industry ; 
we do it with many authorities. We have the Marketing Agreements 
Act; we have the Commodity Exchange Act. There are many exer- 
cises of this power held by the Secretary of Agriculture. 

Mr. Dixon. How would the Hill bill regulate the Armour case? 

Mr. Burz. I am not familiar with the Armour case; what is that ? 

Mr. Bucy. The Hill bill—— 

Mr. Dixon. And they escaped that Federal Trade Commission 
prosecution by saying that they are a packer, which they are. 

Mr. Bucy. I do not think the Federal Trade Commission is work- 
ing under the misapprehension that they were not packers at the time 
the proceeding was instituted, but the Armour case, Armour being 
a pac ker, would be subject under the Hill bill to the jurisdiction of 
the Secretary of Agriculture. If the Secretary of Agriculture by rea- 
son of the fact that this particular case involved margarine and did 
not involve meat a if he decided that it was in the public 
interest for the Federal Trade Commission to proceed rather than 
proceeding himself, he eal make a determination that it was in the 
public interest, in which event the Federal Trade Commission could 
proceed. 

Mr. Drxon. But it has not proceeded because 

Mr. Bucy. It did orice and then after it proceeded dismissed 
the case on the grounds that they were packers. 

Mr. Drxon. That they were packers. 

Mr. Bucy. It is presently in the Department of Agriculture. 
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Mr. Dixon. In other words, it has escaped prosecution of the Fed- 
eral Trade Commission, to get over under the nonprosecution of the 
USDA. 

Mr. Bucy. I do not know why they decided they wanted to dismiss 
the case. I think I would try to dismiss a case before any agency on 
defense, on the theory that the next time I might be more successful. 
They did move and had it dismissed, and it is under consideration at 
the present time in the Department of Agriculture as to whether or 
not the facts involve a basis for proceeding. 

Mr. Dixon. The Hill bill then would touch the Armour case ? 

Mr. Bucy. It would touch in regard that the Secretary could trans- 
fer it to Federal Trade Commission if he determined it in the public 
interest with the amendments suggested. 

Mr. Dixon. In other words, the amendments give him the authority, 
but he won’t prosecute ? 

Mr. Bucy. He can prosecute himself, and under the amended Hill 
bill as we propose to amend it, he could proceed, or he could determine 
that it would be better for the Federal Trade Commission to proceed. 

Mr. Drxon. You say he could prosecute; how many people do you 
have in the office here that handle policing functions, in the USDA? 

Mr. Bucy. I cannot speak for the administrative side. I know they 
have a substantial field force throughout the United States, and we 
have a number of lawyers in the Department as well as field offices 
where we have lawyers to prosecute cases of this kind. 

Mr. Dixon. You have just one individual in that. 

Mr. Bucy. You are talking about prosecuting the case, if you are 
going to include the lawyers that prosecute 

Mr. Drxon. By prosecuting—it is digging out the facts and pushing 
the case. 

Mr. Bucy. I think probably that is a distortion of the personnel 
available. 

Mr. Drxon. Is it not true that you asked for $200,000 for this polic- 
ing, and that you didn’t get it, but were turned down? 

Mr. Bucy. That was in addition, as I understand it, to some $750,000. 

Mr. Burz. May I speak to that point? Any department of Govern- 
ment can always use more personnel, I suppose. In the regulatory 
phase of the work in the Department of Agric ulture we have many 
divisions that in their initial budget requests, seeing the job before 
them, would like provision made for additional resources and addi- 
tional personnel. It is the function of the Secretary's office always 
to decide with the limited resources we have in Agriculture where 
they can be used most effectively, so that the Packers and Stockyards 
Branch is not unique in not getting all of the money it may have re- 
quested. This isa characteristic. 

Mr. Dixon. I believe before the Senate committee you said you did 
not have the personnel and facilities and that this had not been fol- 
lowed up in the last 26 years? 

Mr. Burz. I said over there that we may have been short of personnel 
to do an optimum job, but that we have been working on the policing 
of title II during the last 26 years. We have been primarily interested 
in posting the stockyards where we felt with the limited resources we 
had, our first job was to make sure that there were no unfair practices 
in the buying of livestock. 

Mr. Dixon. I appreciate that. 
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Mr. Burz. At the same time, Dr. Dixon, the personnel we have had 
*n the field have also been available for investigations of discriminatory 
and unfair trade practices by packers, et cetera. 

Mr. Dixon. I know you have inherited a whole chain of nonenforce- 
ment; how many cease-and-desist orders have been brought in 26 
years for engaging in unfair trade practices involving sale of meat 
products ¢ 

Mr. Burz. Mr. Bucy has that record; could you summarize it 
briefly ¢ 

Mr. Bucy. I assume that you are not talking about the whole act. 
You are just talking about title 11 of the act? 

Mr. Drxon. Title 11; yes. 

Mr. Bucy. There have been 78 formal proceedings instituted since 
the act was enacted under title II of the act, and of those dockets there 
were 50 involving the restraint of trade and monopoly in merchandis- 
ing of products; there is presently 1 pending. And there were 11 
cease-and-desist orders issued in that field of restraint of trade and 
monopoly. There were 28 formal proceedings in that field, that were 
held in abeyance after institution upon a stipulation of the party 
involved to cease and desist from the violations alleged. 

There were 27 dockets involving livestock transactions under that 
title, under which 21 cease-and-desist orders were issued. 

Mr. Dixon. If I might proceed a bit further, Mr. Chairman? 

The Cuarrman. That is all right, you may proc eed. 

Mr. Tewes. Will you yield? It is my understanding that legisla- 
tion is intended to take out those institutions not primarily packers, 
and who have thereby attempted to escape regul: shoe by the Federal 
Trade Commission, and your questioning seems to be leading toward 
the complaint that those who : are packers are not under the regulation 
of the Federal Trade Commission ; is that correct ? 

Mr. Dixon. The food chains were under the Federal Trade Com- 
mission, and are now moving over under USDA as packers. Why are 
these food chains flocking under the USDA? What is the reason‘ 

Mr. Burz. Let me repeat again, that in recent years they have not 
heen flocking under the USDA. Most of these acquired their interests 
in packing plants when meat was difficult to get, to assure their supply, 
and now by virtue of the existing law they come under the authority of 
the USDA. 

Mr. Dixon. I believe that we have brought out in the testimony 
that $200,000 which you gentlemen asked for which you probably 
needed or felt was needed for enforcement, was rejected ; wasn’t it? 

Mr. Burz. We transferred some additional funds into the enforce- 
ment of the Packers and Stockyards Act. 

Mr. Drxon. You were turned down for the $200,000 that you asked 
for. 

Mr. Burz. I think it is completely consistent that we should enter 
in the record whether or not the Federal Trade Commission did get its 
request. 

Mr. Drxon. Would you say, Secretary Butz, that there is adequate 
money for enforcement in your department ? 

Mr. Burz. I have never seen an enforcement agency yet that had 
adequate money. © It has always used what it had as effectively as if 
possibly could. 
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Mr. Dixon. I might ask now what part of your budget has been 
used for title IIT, that is for enforcing inspection and insuring that 
the money goes to the stockyards w here the agriculture people sell ? 
What part do you think has been going to title III for enforcement ? 

Mr. Butz. We do not segregate those two because they work to- 
gether. A moment ago you said we had 1 man and 1 woman in the 
enforcement of title Il; enforcement is also in the field. The people 
we have out in the posted stockyards, also, may be engaged in work 
under title I. When a case arises, we tr ansfer per sonnel to where the 
work on a case needs to be done. 

Mr. Drxon. You do not have a check on how much of your budget 
you spent for enforcement, and how much you spent for these other 
supervisionary functions / 

Mr. Chairman, I think that is an anomaly, that title IT has been 
very much neglected, and that enforcement 1s continued through the 
USDA, where we have a situation of lack of enforcement over the 
last several years. All of my livestock people in 25 counties com- 
plain that packers have feeding lots and chainstores have feeding lots. 

There are all kinds of opportunities for manipulation. Our live- 
stock growers feel they are not getting a fair break. 

As far as there being no complaints, I certify that last summer I 
heard complaints wherever I went. 

The Cuatrman. I should like to have you specify the nature of the 
complaints; would you do that ? 

Mr. Drxon. One is with regard to these feed lots. Where the food 
chains and the packers have feed lots, they can give their own live- 
stock every advantage. 

The Crarrman. I know that is perfectly reasonable and proper, s« 
long as there is no law to prevent it. 

Mr. Dixon. It is in restraint of the free market. 

The CHarrman. Why would it be in restraint of the free market ? 
Dr. Butz, please comment on that. That is perfectly legal, isn’t it? 

Mr. Burz. Yes. 

Mr. Dixon. Before you go on with that, I would like to ask one 
more question. 

The CuarrMan. Go ahead. 

Mr. Dixon. Mr. Butz, it concerns your assignment of enforcing the 
act. It seems to me that enforcement is inimical to the whole Depart- 
ment. The Packers and Livestock Branch, in order to function, should 
depend of the good will of the packers and their cooperation for data 
on marketing their livestock, slaughtering, sales, and so forth. 

You depend upon the packers for cooperation. You are part of the 
Livestock Marketing Division. For the proper functioning of one 
phase of this Division you must have the good will and the full co- 
operation of the packers. How are you going to have it when the 
other part of the same division has the assignment of instituting pro- 
ceedings for unfair trade practices? 

Mr. Burz. You have got about a 3-barreled question there, Dr. 
Dixon. In the first place, of course, we want the cooperation of all 
of the agencies that we work with. But we do not necessarily have 
to depend on that. 

The law requires them to give us certain information that we want, 
and that information is forthcoming. With respect to segregation 
of responsibility, we have that already segregated within the Live- 
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stock Division. The Packers and*Stockyards Branch of the Live- 
stock Division is responsible for the enforcement of this act. The 
market news reporting work is another branch. We have that sepa- 
‘ation. 

Mr. Drxon. What did the Hoover Commission recommend then ? 

Mr. Burz. Will you answer that, Mr. Bucy ¢ 

Mr. Bucy. They recommended in one of their reports that there 
be set up a regulatory division transferring all regulatory acts to it. 
However, they also recommended that some regulatory functions 
presently in HEW ought to be transferred to Agriculture for ad- 
ministration. 

Mr. Dixon. They recommended an independent enforcement divi- 
sion—— 

Mr. Bucy. It would still be subject to the Secretary of Agriculture, 
who has the responsibility for all of these other programs. 

Mr. Dixon. I want to thank Mr. Butz and express my thanks to 
him for the wonderful service he has given us. 1 compliment him on 
his service to USDA and our committee. We are losing a very 
valuable servant and Purdue is acquiring an outstanding dean. 

I speak thus because of the concern I have at heart for our livestock 
growers 

The Cuamman. Before you get away from that point, may I ask 
him specifically about these alleged violations? What is the nature of 
the complaints you received, and how is the stockman being mistreated 
at the present time ¢ 

Mr. Dixon. I will tell you just what they say. It is that the food 
stores have their feed lots, which enables them to put their livestock 
on the favorable markets when they want to doit. We had a drought 
in Utah in 19 of our counties. Producers had no feed. They had to 
put their livestock on the market, regardless of price, and they were 
at the mercy of the buyers. 

The CuHarrMan. How did it come into that sort of situation ? 

Mr. Dixon. Packers and food chains that have feed lots can pick 
up grass-fed livestock on glutted markets, feed them and put them 
out on the most favorable markets, and buy from the growers on the 
unfavorable markets. 

The Cuairman. There is nothing unusual about that. Suppose you 
did not have that chain store available to purchase the livestock, what 
would you do with it ? 

Mr. Dixon. But our growers feel, as a matter of fact, that they are 
not getting much for their meat. Somewhere in the line between 
what they get and what the consumer has to pay there is an increas- 
ingly wider spread. 

The Cuatrman. I would like to know specifically, for the record 
and for my own information, just what some of these alleged viola- 
tions involve. 

Mr. Dixon. That the packers who manufacture ice cream and other 
products can escape the Federal Trade Commission by going under the 
nonregulatory policy of the USDA. They can make money through 
those other products, and in that way squeeze out the little packer in 
competition with them. 

The Cuamman. All right. I follow your idea, but I still do not 
see any legal action involved in what you say. So long as we have 
free enterprise the man can hatch the egg, can grow the chicken and 
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sell the chicken to a restaurant. I do not know anything in the law 
to prevent it. 

Mr. Dixon. The Federal Trade Commission brought action against 
Swift for its ice-cream business, an unfair trade practice. Swift & 
Co., making money under that ‘practice, could, if it wanted to, sell 
meats below cost and freeze out packers in any section in competition 
with Swift who do not have such outside profits. 

The Cuatrman, That is the same with the country groceryman. 
He finds it difficult to meet competition of the chainstores. Until some 
act of Congress makes it illegal for these tremendous, gigantic opera- 
tions to continue, I do not know of any violation of the law involved. 

Mr. Drxon. My point is that Swift should be under the Federal 
Trade Commission, so it would have to operate under unfair trade 
practice with its activities. 

The Cuatrman. All right. 

Mr. Burz. I want to comment on that briefly, because this is a case 
that is currently in the news. 

First, let me say that the Department of Agriculture has proceed- 
ings against Swift on icecream. I want Mr. Bucy to comment on that. 

Mr. Bucy. On the ice-cream situation that Congressman Dixon 
refers to, the Federal Trade Commission had an extensive investiga- 
tion, they came up with a number of firms that they alleged were 
violating the provisions of the act. Incidentally, the provisions of 
the Packers and Stoc kyards Act with respect to unfair trade practices 
are far broader than the Federal Trade Commission Act. They 
found among these firms Swift & Co.’s ice-cream operations were 
brought into question. The other firms were basically dairy com- 
panies, or ice cream nyo sere that were not in the meatpacking 
business. The Federal Trade Commission instituted a proceeding 
against these other firms. 

“The Department of Agriculture has presently pending a formal 
proceeding and some hearings have been held already on it. The 
Federal Trade Commission has been holding hearings for the last 
year and a half with respect to these other firms; the Department of 
Agriculture is proceeding against Swift & Co. in connection with 
the same trade practices that are involved in the Federal Trade Com- 
mission proceedings. 

The Cuatrman. That is what I wanted to know. What are the 
unfair trade practices? 

Mr. Bucy. They involve the question of eliminating competition, 
taking business away from others by giving undue allowances, equip- 
ments, and advantages i in order to take business aw ay from others or 
to restrain trade. That is the general field that is covered in those 
particular proceedings. 

But the point I want to make is they talk about escaping the juris- 
diction of the Federal Trade Commission. From a legal standpoint, 
it is jumping from the fryingpan into the fire, because the Packers 
and Stockyards Act is broader than the Federal Trade Commission 
Act in its prohibition. 

Mr. Butz. The amendments that we suggest here to the bill before 
the committee would give the Secretary of Agriculture authority to 
transfer jurisdiction in this case to the Federal Trade Commission 
so that it could move simultaneously against all parties involved. 

Mr. Hitz. Have you finished ? 
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Mr. Dixon. I would like to know why the USDA wants to transfer 
this back to the Federal Trade Commission. 

The CuHatrMan. What you propose to do is to take chainstore opera- 
tions and fertilizer maufacturers, and so forth, and put them under 
the Federal Trade Commission, and hold on to the stockyard end of 
it for Agriculture. That is the sum and substance of what you are 
proposing to do. 

Mr. Butz. Stockyard and meat processing and merchandising. 

The Cuarrman. Anything having to do with agriculture ? 

Mr. Burz. You are correct. 

The Cuatrman. Separate it from manufacturing and processing 
and such things as sporting goods and fertilizer ? 

Mr. Butz. Yes, sir. 

Mr. Bucy. The packers under the Hill bill who would remain under 
the jurisdiction of the Secretary of Agriculture, would be under his 
jurisdiction with respect. to all of their operations. With the pro- 
posed amendment that the Department has put forward, in a case 
such as Wilson & Co., for instance, if a trade practice matter came 
up in connection with their sporting goods part, and it had nothing 
to do with their meatpacking operation, the Secretary of Agric ulture 
could make a determination that it is in the public interest for the 
Federal Trade Commission to proceed. 

On the other hand, there may be some livestock products which are 
the inedible products, and you might have an unfair trade practice 
or a restraint of trade which involved both meat merchandising and 
nonfood products. They might be giving an allowance on one in 
order to restrain trade in the other. There might be an intermingling 
so that in such a case the Secretary might say that, “The primary point 
in this case is in the meat food and livestock product field. Therefore, 
we will keep the whole package rather than break it up.” 

The CratrmMan. Do you contemplate, with the enactment of this 
amendment, a general regulation applicable to all of the situations or 
do you deal specifically with each case as it arises ? 

Mr. Bucy. Basic ally, to deal with each particular case when you 
get into the involved field of merchandising or into the field of ma- 
nipulation or restraint of trade, it is next to impossible to draw a 
clear and distinct line through cases. You have got to look at the 
situation in the particular case, whether the impact of that case is 
going to be in the meat food field or in the livestock field, or in the non- 
agricultural field. 

The CratrMan. First, an examination would have to be made by the 
Secretary of Agriculture regarding prosecution. 

Mr. Bucy. With respect to people who are principally packers? 

The Cnamman. Yes. 

Mr. Hix. I would like to ask a question or two of Mr. Butz. I 
want to correct an impression before I do that, that Congressman 
Dixon gave you that the cattlemen are all opposed to his legislation. 

First of all, the American National Cattlemen’s Association com- 

osed of 28 States favor my bill by resolution, and this is from W. I. 

riggers, of Santa Rosa, N. Mex., with 5,000 cattle producers who 
support this legislation, and John H. Guthrie, California Cattlemen’s 
Association; and I believe California has made the largest increase of 
any State in the Union in the number of additional p: wcking plants in 
the last few years—and they favor this legislation. 
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So not all of the cattle producers that Dr. Dixon talked about are 
opposed to this legislation. 

Mr. Teacur. Would you care to yield? I want to confirm that. The 
only word I have received from my cattle people in California is that 
they are in full support. 

Mr. Hitt. Packing plants have increased more in California than 
in any State in the last 10, 14 years. 

Mr. Burz. Let me comment, the allegation is often made that 
through unfair pricing the big packers are gobbling up the small 
packers. I think the evidence is in the opposite direction. The Big 
Five or Big Four are losing out percentagewise in the total volume 
of slaughtering. For example, in 1950, the 3 top ranking companies 
had 32.9 percent of the cattle slaughter and in 1955 they had 29.7 per- 
cent, and the trend is similar for other livestock. It does not bear 
out the contention that the big packers are gobbling up the small 
ones. 

Mr. Dixon. Will you yield please ? 

Mr. Huu. Yes. 

Mr. Drxon. So that I might make my position clear. You say that 
the livestock people are for your bill. So am I, so far as it goes, but 
T do not think it goes far enough. 

If I might make another statement in defense of what IT said, I 
think in the Senate we found that the National Milk Producers Fed- 
eration, the National Livestock, the National Farmers Union, the 
Idaho Wool Growers, and of Utah, the National Wool Growers, the 
Utah Cattlemen’s Association, and so on, all testified for the 
O’Mahoney and Watkins bill, which would go farther than your bill. 
Your measure is fine to keep the food stores from escaping the regula- 
tion of the Federal Trade Commission, but it should go farther and 
put the packers under the Federal Trade Commission where all con- 
cerns are except the packers today. I am not in the least opposed to 
your bill. I am very much in favor of it so far as it goes. 

Mr. Hitt. You are in favor of it? 

Mr. Drxon. More than I was at first, that is with the new amend- 
ments you propose. 

Mr. Hn. That is good. You are making progress. I want to go 
to another section. I noticed on page 7 you say you are working to- 
ward the posting of all eligible stockyards. In that connection I 
think that 1s important. 

I want to know what your plans are to bring all of these lots under 
the direction of the Secretary of Agriculture? 

Mr. Burz. Mr. Hill, the act requires that the yards with 20,000 feet 
of pen space engaged in interstate commerce be posted. We have been 
trying to move forward on that program as rapidly as funds and per- 
sonnel permitted. Of course, as we move forward, the number of 
stockyards posted increase, so the job keeps getting larger; as Mr. 
Pettus pointed out a while ago, we had hoped in 2 more years to have 
the posting process completed. Even then we will have a lot of auc- 
tion markets and yards under 20,000 feet that will not be under the 
posting program. 

Mr. Hitt. That will be all of the questions at this time. 

Mr. Dixon. Will you yield for one question ? 

Mr. Hit. Yes. 


Mr. Drxon. How are those nonposted yards taken care of ? 
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Mr. Perrus. You mean the ones eligible for posting or not eligible? 

Mr. Dixon. Not posted. 

Mr. Perrvus. The ones that are not eligible for posting are under 
the Federal Trade Commission. 

Mr. Dixon. They are under the Federal Trade Commission ? 

Mr. Perrvs. If they are in interstate commerce. 

Mr. Drxon. -And the posted yards are under you? 

Mr. Perrus. The ones that are eligible for posting are under the 
Department. 

Mr. Hix. Let me ask you another question in this respect. What 
kind of a job are you doing on the number of small lots that are com- 
mercializing the killing of cattle, and hogs, and chickens for the 
express purpose of putting them in freezers by farmers in the small- 
town lockers. In our discussions we haven't mentioned these freezer 
boxes that have developed all over my whole area, and I suppose 
everywhere else, they are in almost every town in the country. What 
are you doing in regard to that ? 

Mr. Burz. As I understand it, they are not under the jurisdiction 
of the Packers and Stockyards Br anch in the Department of Agri- 
culture. If they engage in interstate commerce they come under ‘the 
Meat. Inspection Act. They do not come under the regulatory fea- 
tures of the Packers and Stockyards Act; they would come under the 
Federal Trade Commission. Mr. Hill, Dr. Dixon pointed out that 
the Federal Trade Commission has jurisdiction over the yards not 
eligible for posting. Most of those yards are too small, whereas we 
have jurisdiction over the larger vards that are eligible for posting. 

And I might indicate that I do not reeall any instance in which 
the Federal Trade Commission has brought action against the yards 
under its jurisdiction for any unfair practices. Do you know of any? 

M. Bucy. I do not know of any, and the Department had over 2,300 
or 2,400 cases in actions brought with respect to posted stockyards 
under its jurisdiction. 

Mr. Hitt. Do you know of any of these preserve plants in any of 
these towns who would really be under the Federal Trade Commis- 
sion, who have been in any way molested by the Federal Trade Com- 
mission ? 

Mr. Bucy. I am not aware of it. I have never had any reason to 
check into it whether they have or not, Mr. Chairman. 

Mr. Harvey. In view of your complaint, Dr. Dixon, of how the 
indicated operations have hurt your livestock producers, in your area, 
isn’t it true that the consensus of opinion of the livestock producers is 
that while -” total number of animals represented in the operations 
is not great, they can use them to their advantage by putting them 
on the m: noe an the price seems to be going up. The packers who 
are integrated will put their own livestock on the market, when there 
is a tendency for the market to go up, and hold them off when the 
market is going dow n, 

Mr. Dixon. That is correct. They take the growers livestock when 
the market is going down. That is what all my livestock producers 
feel. Whether it is true or not I would like to know. 

Mr, Harvey. While the supply may not be great, it is their feel- 
ing, is it not, that they can use it as a powerful lever to attract live- 
stock at appropriate times ? 
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Mr. Drxon. That is what my livestock growers believe. They feel 
that even a small number may have potentially great manipulative 
value. 

Mr. Harvey. I have heard about your complaint, Dr. Dixon. This 
is a question that I have puzzled over. I think it is one that we 
ought to try to answer if possible, in this connection, that is, whether 
the influence of the national livestock market level is great enough 
that it can prevent local integrated operations in your area from un- 
duly affecting the price of livestock. 

Mr. Drxon. It is my sincere wish that this committee can do some- 
thing to help my livestock producers who are in a bad situation 
right now. 

“Mr. Butz. Along that line, I would like to point out that this very 
question is under study by our Agricultural Marketing Service. A 
little over a year and a half ago, we instituted a series ; of studies in 
the West. The merchandising practices of the integrated—this is 
more an economic problem than a legal problem. I think there is 
nothing illegal about what has taken place, as you know. 

Mr. Harvey. Lf you will pardon the interruption, the growers out 
there, can feel, whether they are correct or not, that they were being 
taken, even though it might not be illegal. 

Mr. Burz. But I think it is only fair to point out that. there are 
other aspects. I don’t want to prejudge right now, but from a 
packer’s point of view, I think they want to have as even a flow of 
livestock on their killing floors as they can get. As you know, live- 
stock doesn’t come to market in an even flow. I think froni a packer’s 
point of view, the justification to have some supply under their con- 
trol is to get a fairly even flow on their killing floors. What effect 
that might have on the total national market is quite another question. 

Mr. Harvey. Don’t you see how these western producers will feel 
if the market doesn’t go up—immediately the market starts to go 
up these integrated producers bring their own product to the 
slaughterhouse _ and don’t bid aggressively for what supply is on the 
open market; then when the price starts back down, in its inevitable 
cycle, they go on the market and buy whatever is most favorable to 
them. I can understand how the growers of livestock would feel 
that they were being unfairly treated, even though it might not be 
illegal. 

Mr. Burz. It is perfectly understandable how growers might feel 
that way. Yet, I think it only fair to point out that the total supply 
of livestock hasn’t changed whether it is in the hands of a feeder or 
in the hands of a producer. You can’t hold livestock too long once 
it is ready for market. It has to go about the time it is ready. 

Mr. Harvey. Was this investigation that was had under the Anti- 
Trust Act of 1948 to 1954—did it delve into this phase that we are 
discussing ? 

Mr. Bucy. I don’t recall it specifically dealing with that particular 
phase. It was more of a monopoly through acquisitions, and that 
sort of thing. I think it might be of interest on that point, if the 
committee had in mind the case of Smith and Company v. Wallace 
(105 Fed. Rept. (2d) 848). There are thirty-odd headnotes on this 
very point. One of them I happened to be looking at: 


Actual competition carried on in good faith by normally fair methods not 
heretofore regarded as opposed to good morals, because characterized by bad 
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faith, fraud, or deception, must be given substantial weight in determining 
whether preferences or discriminations are unreasonable under the act. 

In other words, you get a great many complaints that something is 
unfair, but we have to weigh it against the accepted trade practices 
in determining whether or not it is an unfair practice. That is where 
a great many of your investigations head into that field. This par- 
ticular case involved the Practice and Stockyards Act, and analyzes 
a great number of situations where complaints might arise under and 
points out the standard that must be applied. 

Mr. Harvey. What would be your answer to the reasons why, after 
a 6-year investigation, which would certainly seem to me a long 
enough time, and even though it was not conducted by your agency, 
you were undoubtedly an observer to it, why did it take them 6 years 
to conclude that there was nothing wrong? 

The Cuarrman. That was in the Federal Trade Commission, not 
under your department, wasn’t it? 

Mr. Bu cy. The Department of Justice. 

The Cuamman. You would not know why it was delayed that long, 
would you? 

Mr. Bucy. Not at first hand, but taking in the whole scope of the 
industry they involved tremendous investigations and legal actions. 

The Cuamman. Your department was ¢ harged with that responsi- 
bility ? 

Mr. Bucy. No. 

The CHatrman. The reason I interrupted was we have two wit- 
nesses from the Meat Institute, and only about 25 minutes in which 
to hear them. 

Mr. Harvey. Well, all right. 

Mr. McIntire. I would like to ask if in the administration of the 
Packers and Stockyards Act there is any different — ation in the 
act in relation to the cooperatively owned markets, or those owned by 
private growers ¢ 

Mr. Perrus. No; there is not. The same rules apply to both. 

Mr. Smiru. I want the record to show that I am just a little con- 
cerned this morning about some of these questions. I thought we 
were regulating the stockyards, but it seems we are trying to regulate 
the law of supply and demand. Our producers out there, raise cattle 
to put in the feed lot. We don’t sell them to packers for the meat. 
That is what is happening all over the West. Any time we can get 
somebody to bid up on our cattle for the chainstores, and what have 
you, we get more competit om 

The Cratrman. Mr. Butz, thank you very much for your appear- 
ance. 

Mr. Butz. Thank you. 

Mr. Drxon. Mr. Chairman, one question. 

May I ask that Secretary Butz supply for the record the cases of 
cease and desist orders which have been brought by the Packers and 
Stockyards Branch, say in the last 10 years, so that we might see 
them ? 

Mr. Bucy. I can right now make available the formal administra- 
tive cases under title IT of the Packers and Stockyards Act, since its 
initiation, summarizing the charges involved, the action taken, and 
the disposition of the case. This will answer your question, and fur- 
nish the committee with a full report. 
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The Cuarrman. Without objection, that information will be placed 
in the record at this point. 
(The list referred to is as follows :) 


List oF ForRMAL ADMINISTRATIVE CASES UNDER TITLE II OF THE PACKERS AND 


STocKYARDS ACT 


Kansas City Live Stock Exchange v. Armour and Company and Fowler 
Packing Co. 

Complaint—That Fowler Packing Co., a subsidiary of Armour & Co., 
in the conduct of the Mistletoe Stock Yards, prevented its shippers from 
invading the localities and territories of other shippers; and that it gave 
certain privileges to some shippers which were denied to others. 

Disposition Order entered after hearing requiring respondents to 
cease and desist from (1) preventing or forbidding any shipper from en- 
gaging in competition with any other shipper in buying hogs in their 
respective territories or localities, and (2) denying a corn fill at its stock- 
yards to hogs of any of its shippers while furnishing such fill to the hogs 
of other shippers. 

In re Armour and Company of Illinois, Armour and Company of Dela- 
ware, J. Ogden Armour, Morris and Company 

Complaint.—That acquisition of assets of Morris & Co. by Armour & 
Co. had tendency or effect of restraining commerce or creating monopoly ; 
and that acquisition was for purpose of manipulating or controlling 
prices in the buying of livestock and the sale and distribution of the 
products thereof in commerce or of creating or tending to create a 
monopoly therein. 

Disposition.—After extensive hearings (79 days) the complaint was 
dismissed. The Secretary concluded that: (1) the purchase by one com- 
petitor of the physical properties, business, and goodwill of another com- 
petiter does not constitute, in and of itself, a violation of the act; (2) 
the evidence did not show that the acquisition was for the purpose of 
manipulating or controlling prices; and (3) that the undisputed evidence 
showed that competition on the whole in the sale of meat and meat 
food products in commerce had not been diminished (September 14, 1925). 
In re Armour and Company of Illinois, Armour and Company of Dela- 

ware, North American Provision Company, and Swift and Company. 

Complaint.—That respondents refused to do business with, or to pur- 
chase hogs handled by, any traders at the Union Stock Yards, Chicago, 
Ill.; and that such practice was unfair and unjustly discriminatory and 
was done for the purpose of with the effect of creating a monopoly in the 
acquisition and buying of hogs in commerce, or of restraining such com- 
merce. 

Disposition.—Prior to hearing, representatives of respondents and the 
complaining traders met before the examiner and respondents stated on 
the record that they would thereafter purchase hogs at the Chicago Stock- 
yard on their merits. Upon the basis of the representations made by 
respondents, the complaint was dismissed (January 22, 1925). 

Secretary of Agriculture v. Chicago Packing Company 

Complaint.—That respondent had contract with the Chicago Livestock 
Exchange to slaughter certain livestock and to place and keep the dressed 
earcasses of the livestock so slaughtered in coolers upon respondent’s 
premises exposed for sale and competitive bidding by prospective pur- 
chasers; that respondent withdrew from its coolers certain carcasses of 
the livestock in order that respondent could obtain the carcasses after 
competitive bidding had ceased; and that respondent substituted certain 
carcasses of inferior grade and quality for carcasses of superior grade 
and quality. 

Disposition.—Order entered dismissing proceeding upon grounds that 
respondent and certain of its officers were indicted under provisions of 
United States Penal Code, that certain of respondent's officers pleaded 
guilty and were sentenced, and that respondent was no longer engaged 
in preparing meats and meat food products for sale and shipment in inter- 


state commerce (December 27, 1927). 
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Secretary of Agriculture v. Sunlight Produce Company of Sioug City, 
Iowa, and Cudahy Packing Company of Chicago, Illinois 

Complaint.—That respondents attempted to injure and destroy the busi- 
ness of a competitor. 

Disposition—Proceeding dismissed without hearing (June 15, 1927). 
Secretary of Agriculture v. Geo. A. Hormel & Company of Austin, Minne- 

sota, and Rath Packing Company of Waterloo, Iowa 

Complaint.—That respondents had agreement, arrangement, and com- 
bination to apportion territory for carrying on business of purchasing 
swine in commerce. 

Disposition.—Complaint dismissed after hearing upon finding and con- 
clusion that there was no arrangement, agreement, or combination be- 
tween respondents as alleged (April 28, 1928). 

Secretary of Agriculture v. Syracuse Rendering Company of Eastwood, 
New York, and Consolidated Rendering Company of Boston, Massa- 
chusetts 

Complaint.—That respondent had engaged in certain practices for pur- 
pose or with the effect of manipulating and controlling prices in commerce. 

Disposition.—Order entered dismissing the proceeding. The order stated 
that “it now appears to the Secretary of Agriculture that there is no 
apparent reason for continuing the proceeding” (June 3, 1933). 

Secretary of Agriculture v. Lee Schless, Inc. 

Complaint.—That respondent made misrepresentations in connection 
with its billings to certain purchasers. 

Disposition.—The case was continued indefinitely at the request of the 
complaining witness, and on December 15, 1930, the complaint was dis- 
missed. 

Secretary of Agriculture v. Wilmington Provision Co., Inc. 

Complaint.—That respondent made and gave an undue and unreasonable 
preference or advantage to The Great Atlantic & Pacific Tea Co., in that 
respondent paid, remitted, and refunded to the company an amount of 
money equal to one percent of the purchase price of certain products sold 
to the company by remitting such amount to an employee of the company 
knowing that such amount would be paid over to the company; that the 
1 percent brokerage fee had not been paid by respondent to any other 
purchaser; and that respondent conspired and agreed with The Great 
Atlantic & Pacific Tea Co. to give an undue and unreasonable preference 
or advantage to the company. 

Disposition.—Order entered after hearing requiring respondent to cease 
and desist from directly or indirectly remitting or refunding brokerage 
fees to any buyer of meat and meat food products while respondent is at 
the same time paying brokerage fees on sales to other buyers without 
directly or indirectly returning such fees to them (October 25, 1933). 

Secretary of Agriculture v. Trung Pork Stores, Inc. 

Complaint.—Same as Docket No. 418. 

Disposition.—Same as Docket No. 418. 

Secretary of Agriculture v. John J. Felin Co., Inc, 

Complaint.—Same as Docket No. 418. 

Disposition.—Same as Docket No. 418. 

Secretary of Agriculture v. Armour & Company, Abraham. Packing Com- 
pany, The Cudahy Packing Company, Jacob Dold Packing Company, 
John Morrell &€ Company, Memphis Packing Company, Swift & Com- 
pany, Wilson &€ Company, Morris & Company, St. Louis Independent 
Packing Company, George A. Hormel & Company, and Birmingham 
Packing Company 

Complaint.—That respondents gave to each other, and to other packers 
and various wholesalers, jobbers, and distributors of meat and meat food 
products, information relative to prices at which respondents proposed to 
sell meat and meat food products in commerce; that such exchange of 
information was for the purpose or with the effect of giving certain per- 
sons and localities undue preferences and advantages in commerce; that 
respondents engaged in a course of business for purpose and with effect 
of manipulating and controlling prices in commerce and of creating a 
monopoly in the selling or dealing in certain meats and meat food prod- 
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ucts in commerce; and that respondents combined, conspired, agreed, and 
arranged between themselves to apportion sales of meat and meat food 
products in commerce. 

Disposition.—Order entered after hearings requiring respondents, ex- 
cept the St. Louis Independent Packing Co., jointly and severally, to cease 
and desist from: (1) agreeing with competitors upon prices at which 
meats and meat food products shall be sold, and furnishing information 
relative thereto to competitors; (2) giving an undue and unreasonable 
preference or advantage to a particular person or persons or to a locality 
or localities in the sale of meats in commerce; and (3) combining, con- 
spiring, agreeing, and arranging among themselves to make or give in 
commerce any undue or unreasonable preference or advantage to any 
particular person or locality, or to engage in a course of conduct for the 
purpose or with the effect of manipulating or controlling prices in com- 
merce or of restraining commerce. It was further ordered that respond- 
ents Armour & Co., Wilson & Co., George A. Hormel & Co., Swift & Co., and 
Birmingham Packing Co. cease and desist from conspiring, combining, 
agreeing, and arranging with other persons or between themselves to 
apportion sales of meat and meat food products in commerce (March 30, 
1936). 

Secretary of Agriculture v. Levy Meat Co. 

Complaint.—That respondent in connection with the selling in inter- 
state commerce of meat, meat products, poultry, and poultry products 
substituted ungraded and inferior poultry and meat for officially graded 
poultry and meat, and substituted the word “choice” for the word “good” 
on meat and meat food products which had been stamped by an authorized 
meat grader. 

Disposition.—Respondent admitted the facts alleged in the complaint 
and waived oral hearing. An order was entered requiring respondent to 
cease and desist from: (1) representing that any meat, meat food prod- 
ucts, poultry, poultry products, or eggs sold or offered for sale by it had 
been graded and stamped by an official inspector or grader. when the 
same had not been so graded and stamped; (2) substituting meat, meat 
food products, poultry, poultry products, or eggs that had not been offi- 
cially graded and stamped for products that had been officially graded 
and stamped; and (3) making any unauthorized or other unlawful use 
of, or altering, any official grading stamp of the United States Department 
of Agriculture (October 4, 1935). 

Secretary of Agriculture v. The Great Atlantic and Pacific Tea Co. 

Complaint.—That respondent acting with and through an employee per- 
mitted the employee to represent himself as an independent broker and 
through such false representation to procure fees of 1, 2, and 3 percent 
of the sale price of meats sold by brokers and others through such em- 
ployee; that respondent received the so-called brokerage fee on meats 
bought for it by its employee; and that respondent, through the collection 
of such fees, purchased meat and meat food products at a lower price 
than the price paid by its competitors to the same packers for like quanti- 
ties of meat purchased under like circumstances. 

Disposition.—Order entered after hearing requiring respondent to cease 
and desist from: (1) concealing or attempting to conceal the true rela- 
tionship existing between it and any officer, employee, or agency under 
its control when and while such officer, employee, or agency is purchasing 
or is authorized to purchase meat and meat food products from any 
packer for it or its account; (2) making or permitting its officer, em- 
ployee, or any person under its control to make any false or misleading 
representation that such officer, employee, or person is engaged in the 
brokerage business when such officer, employee, or person is purchasing 
meat supplies from meatpackers for it or its account: and (3) collecting 
from any meatpacker a fee charged for any selling service respondent 
renders to any meatpacker, or for any office or facility maintained and 
operated by it, which merely provides a contact or medium through which 
such meatpacker offers for sale or sells its meat or meat food products 
to respondent, which fee, charge, or compensation exceeds the actual and 
reasonable expense incurred by respondent in providing the service or fur- 
nishing the office or facility for such purposes (December 29, 1936). An 
appeal was taken from the Secretary’s order to the Court of Appeals 
for the Third Circuit. The Secretary moved to dismiss the appeal on the 
ground that the practices and activities complained of were no longer 
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being continued and that the parties had stipulated that there was no 
longer any reason for questioning the validity of the Secretary's order. 
The appeal was dismissed. On December 28, 1938, the Secretary en- 
tered an order revoking his prior order in this case, provided, that if the 
Secretary shall in the future have reasonable cause to believe that the 
respondent is engaged in similar practices and shall order a hearing, the 
testimony taken in P. & S. Docket No. 476 shall be considered as a part 
of the testimony taken in the future hearing. 

Secretary of Agriculture v. Wilmington Provision Co., Ince. 

Complaint.—That respondent made and gave an undue and unreason- 
able preference and advantage to The Great Atlantic & Pacific Tea Co. in 
that respondent paid, refunded and remitted to the company an amount of 
money equal to 1, 2, and 3 percent of the purchase price of certain prod- 
ucts sold to the company by remitting such amount to an employee of the 
company knowing that such amount would be paid over to the company ; 
and that respondent, in connection with its sale of meat and meat food 
products to competitors of The Great Atlantic & Pacific Tea Co., paid 
similar brokerage fees knowing that such fees were not remitted to 
competitors of the company. 

Disposition.—Order entered after hearing requiring respondent to ceasé 
and desist from directly or indirectly refunding or remitting brokerage 
fees to any buyer of meat or meat food products while respondent is at 
the same time paying brokerage fees on sales to other buyers without 
directly or indirectly returning such fees to them (April 15, 1988). Upon 
motion by respondent to set aside the order for the reason, among others, 
that the factual sitaution upon which the order was based no longer ex- 
isted, the order was set aside for a period of 60 days. Subsequently, the 
order was revoked after an investigation by the Department showed that 
the allegations made by respondent were true (September 7, 1938). 
Secretary of Agriculture v. Essen Packing Co., Ine. 

Complaint.—That respondent made and gave an undue and unreason- 
able preference and advantage to The Great Atlantic & Pacific Tea Co. in 
that respondent paid, refunded, and remitted to the company an amount 
of money equal to 1, 2, and 3 percent of the purchase price of certain 
products sold to the company by remitting such amount to an employee of 
the company knowing that such amount would be paid over to the com- 
pany; and that respondent in connection with its sale of meat and meat 
food products to competitors of The Great Atlantic & Pacific Tea Co., paid 
similar brokerage fees knowing that such fees were not remitted to com- 
petitors of the company. 

Disposition.—Prior to hearing, respondent stipulated to the facts in the 
case and agreed to cease and desist from the practice set forth in the 
stipulation. Thereupon, the case was postponed indefinitely, subject to 
being set down for further hearing at a future date in the event of the 
failure of respondent to comply with the stipulation (1936). 

Secretary of Agriculture v. Ralph & Paul Adams, Inc. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Armarius, Dunn €& Co. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Boston Sausage & Provision Co., Inc. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Albany Packing Co., Inc. 

(Same as Docket No. 479) 

Secretary of Agriculture v. E. Greenebaum Company 

(Same as Docket No. 479) 

Secretary of Agriculture v. Hygrade Food Corporation 

(Same as Docket No. 479) 

Secretary of Agriculture v. Figge & Hutwalker Co. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Adolph Gobel, Inc. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Standard Provision Co. 

(Same as Docket No. 479) 

Secretary of Agriculture v. F. G. Vogt & Sons, Ine. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Beck Provision Co. 
(Same as Docket No. 479) 
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Secretary of Agriculture v. L. 8. Briggs, Ine. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Cleveland Provision Co. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Cudahy Bros. Co. 

(Same as Docket No. 479) 

Secretary of Agriculture v. N. Auth Provision Co. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Frank M. Firer, Inc. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Jacob Forst Packing Co., Inc. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Albert F. Goetze, Inc. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Knauss Bros., Inc. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Augustus Saugy, Inc. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Stahl-Mayer, Ince. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Liberty Provision Co., Ine. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Merkel, Inc. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Miller & Hart, Inc. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Taylor Provision Co. 

(Same as Docket No. 479) 

Secretary of Agriculture v. The Henry Mahs Co., Inc. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Joseph Phillips Co. 

(Same as Docket No. 479) 

Secretary of Agriculture v. Fort Worth Poultry & Egg Co. 

Complaint.—That respondent sold poultry at prices lower than were 
justified by the prevailing market prices for similar kinds of poultry, and 
reduced prices of poultry to a point lower than was justified by the pre- 
vailing market; and that such acts were done for the purpose or with the 
effect of injuring competitors and of driving them out of business. 

Disposition.—Order entered after hearing dismissing the complaint upon 
the ground that the evidence did not show any violation of the act with 
sufficient certainty to warrant the issuance of a cease-and-desist order. 
The order stated that the president of the respondent company testified 
that, irrespective of whether the acts complained of had over occurred, in 
the future there would be no violation of the act on the part of respondent 
(May 22, 1936). 

Secretary of Agriculture v. C. Swanston & Son. 

Complaint.—That respondent failed to accept and pay for livestock pur- 
chased for and on its behalf. 

Disposition.—Order entered after hearing requiring respondent to cease 
and desist from refusing to accept livestock and to pay drafts drawn on it 
by buyers who have been authorized to purchase livestock for respondent 
and to draw drafts on respondent for payment of such livestock (Novem- 
ber 11, 1936). 

Secretary of Agriculture v. Armour & Co. and Swift & Co. 

Complaint—Following the issuance of the complaint an order grant- 
ing severance was entered and charges as to each respondent were con- 
sidered separately. The complaint against Swift & Co. alleged that re- 
spondent had agreed and arranged with certain steamship agencies or 
companies that such companies would purchase meat, dairy, and poultry 
products only from respondent and would accept no bids from other ven- 
dors of such products without the consent of respondent; that as a part of 
such agreement respondent gave assurance of increased freight traffic to 
the steamship lines; that respondent falsely represented to the retail 
customers of various members of the New York Association of Meat, Poul- 
try, and Game Purveyors, Inc., that members of the association had at- 
tempted to prevent respondent from selling meat, meat food products, 
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dairy products, poultry and poultry products to the retail customers of 
the members of the association; that respondent sold to certain persons 
and concerns, under substantially similar circumstances and on or about 
the same dates, products of the same kind and quality at the same prices 
that it charged other purchasers for larger quantities of products of the 
same kind and quality and at lower prices than it charged other purchasers 
for like or larger quantities of products of the same kind and quality ; that 
respondent gave price discounts to certain purchasers while at the same 
time respondent did not give any discount to other purchasers who bought 
respondent’s products under similar circumstances and conditions; that 
respondent extended long periods of credit to numerous purchasers while, 
at the same time and under similar circumstances, it extended shorter 
periods of credit to other purchasers; and that respondent, in the sale of 
its products wrapped and packed in containers, required same purchasers 
to pay for the containers and wrappers at the same price charged for 
the product, whereas it did not require other purchasers to pay for the 
containers and wrappers. 

Disposition Order entered after hearing requiring respondent Swift & 
Co. to cease and desist from: (1) denying to any purchaser any discount 
which, at or about the same time, it granted to any other purchaser of 
packer products of like kind, quality, and quantity under similar circum- 
stances; (2) requiring one purchaser of its wrapped and packaged packer 
products to pay for them on the basis of their weight at the time they were 
wrapped and packed by respondent and allowing another purchaser to pay 
for such products on the basis of the actual weight thereof at the time 
of their physical delivery to the purchasers; and (3) denying to any 
buyer of packer products the same terms of credit that are extended to 
any other buyer of substantially the same credit rating purchasing packer 
products of like kind, quality, and quantity under substantially the same 
circumstances (June 1, 1938). This order was set aside on July 15, 1939, 
by the Court of Appeals for the 7th Cir. (Swift & Co. v. Wallace, 105 F. 2d 
S848). 

The complaint against Armour & Co. involved, primarily, an alleged 
agreement between Armour & Co. and a certain steamship operating 
agency. This complaint was dismissed without hearing following the set- 
ting aside of the Secretary’s order against Swift & Co. (Docket No. 508-A). 
Secretary of Agriculture v. Scala Packing Company, Inc. 

Complaint.—That respondent refused to pay the full purchase price for 
hogs purchased on order. 

Disposition.—Order entered after hearing requiring respondent to cease 
and desist from refusing to pay the agreed purchase price for livestock 
purchased on respondent's order (January 7, 1937). 

Secretary of Agriculture v. Empire Veal & Mutton Company, Inc., and Tobin 
& Shannon 

Complaint.—That respondent Empire Veal & Mutton Co., Ine., agreed 
to purchase a carload of lambs from a shipper; that it thereafter, without 
legal cause, refused to accept said lambs, but later purchased a part of the 
shipment from a registered market agency at a posted stockyard; that 
respondent Tobin & Shannon, a market agency, failed to render a correct 
account of sale to the shipper; and that respondents conspired and agreed 
to engage in such unfair and deceptive practices. 

Disposition.—Order entered after hearing requiring respondent Empire 
Veal & Mutton Co., Inc., to cease and desist from (1) agreeing to purchase 
livestock and thereafter refusing to consummate the sale without legal 
cause therefor; and (2) conspiring and agreeing to engage in the unfair 
and deceptive practice of concealing from a shipper the facts pertaining 
toasale. The order also required the respondent market agency to cease 
and desist from the practices alleged (April 28, 1937). 

Secretary of Agriculture vy. Leo Schloss, Ine. 

Complaint.—That respondent purchased lambs at a certain agreed price, 
but that in making payment respondent deducted and withheld a certain 
amount to cover an alleged shrinkage after butchering. 

Disposition.—Order entered after hearing requiring respondent to cease 
and desist from failing and refusing to pay the agreed price for livestock 
purchased by it (October 20, 1937). 
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Secretary of Agriculture v. Isaac Meddin, Alerander Meddin, H. J. Meddin, 
and Asa Meddin, partners, trading and d/b/a Meddin Bros. 

Complaint.—That respondents failed and refused to pay the full price 
for cattle which they purchased. 

Disposition—Order entered after hearing requiring respondents to cease 
and desist from: (1) making any misrepresentation to a seller relative to 
the quantity, quality, or condition of any livestock purchased by them for 
the purpose of coercing the seller to accept less than the contract price for 
such livestock; and (2) failing and refusing, without just cause, to pay 
the contract price for livestock purchased by them (September 27, 1937). 
Secretary of Agriculture v. Armour & Company, The Cudahy Packing 

Company, Swift &€ Company, Wilson &€ Company, Western Produce 
Company, Amarillo Poultry &4 Egg Company, and Ft. Worth Poultry 
Egg Company 

Complaint.—That respondents engaged in a course of business for the 
purpose or with the effect of (1) manipulating or controlling prices at 
which poultry, poultry products, dairy products, and eggs would be pur- 
chased in commerce, (2) creating a monopoly in the acquisition of, buying, 
selling, and dealing in poultry, poultry products, dairy products, and eggs, 
(3) fixing and maintaining prices which they would pay for poultry, poultry 
products, dairy products, and eggs, and (4) driving competitors out of 
business ; and that respondents conspired, combined, agreed, and arranged 
with each other and with other persons not subject to the provisions of 
the act to (1) apportion territory, (2) apportion purchases of poultry, 
poultry products, dairy products, and eggs, and (3) manipulate and control 
prices. 

Disposition.—Order entered after hearing dismissing the complaint 
upon the ground that the evidence was insufficient to establish the re- 
spondents’ operations were contrary to and in violation of the act (Decem- 
ber 4, 1940). 

Secretary of Agriculture v. Lee Schloss, Inc. 

Complaint.—That respondent failed to pay the full purchase price for 
livestock purchased for respondent by its agent. 

Disposition.—Order entered after hearing requiring respondent to 
cease and desist from placing orders and buying livestock in interstate 
commerce for subsequent slaughter and thereafter failing and refusing 
to accept and fulfill the legal obligations assumed as principal (June 8 
1938). 

Secretary of Agriculture v. Brighton Dressed Beef and Veal Company 

Complaint.—That respondent refused to pay the agreed price for cattle 
purchased for it by its agent. 

Disposition.—Order entered after hearing requiring respondent to cease 
and desist from purchasing livestock in interstate commerce through 
buying agents and thereafter failing and refusing to recognize, accept, 
and be bound by the acts done and performed by its buying agents while 
acting within the scole of their employment (May 17, 1938). 

Secretary of Agriculture vy. Feldman Bros. Co. 

Complaint.—That respondent failed to make full payment for livestock 
purchased by it. 

Disposition.—Order entered after hearing requiring respondent to cease 
and desist from purchasing livestock from a shipper and thereafter mak- 
ing arbitrary deductions from the purchase price for its own benefit or 
for the benefit of third parties without first obtaining authority from the 
shipper (June 30, 1938). 

Secretary of Agriculture v. Lee Schloss, Inc. 

Complaint.—That respondent failed to pay the full purchase price for 
a load of lambs. 

Disposition.—Oral hearing was waived and an order entered requiring 
respondent to cease and desist from purchasing livestock through agents 
at and for an agreed price and thereafter failing and refusing to pay the 
seller the agreed price (February 3, 1938). 

Secretary of Agriculture vy. Frederick County Products Co., Ine. 

Complaint.—That respendent refused to accept livestock shipped to him 
on order. 

Disposition.—Order entered after hearing dismissing the complaint 
upon a finding that the cattle shipped to respondent did not conform to 
the requirements of respondent’s contract with shipper (July 11, 1938). 
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Secretary of Agriculture v. Frederick County Products, Inc. 

Complaint Same as Docket No. 1020. 

Disposition.—Same as Docket No. 1020. 

Secretary of Agriculture vy. B. Perlin 
Complaint.—That respondent failed to pay the full purchase price for 

livestock shipped to him on order; and that, as a pretext for refusal to 

pay the full purchase price, respondent falsely represented to the seller 
that the livestock did not comply with the requirements of the order. 

Disposition.—Order entered after hearing requiring respondent to cease 
and desist from: (1) making any misrepresentation to a seller relative to 
the quantity, quality, and condition of livestock purchased by respend- 
ent for the purpose of coercing a seller to accept less than the contract 
price for livestock; and (2) refusing to pay the contract price for live- 
stock purchased by him (July 2, 1938). 

Secretary of Agriculture vy. Armour & Company 
Complaint.—That respondent sold a consignment of live poultry for 

the account of a shipper at a price greater than the price shown on the 

account of sale rendered by respondent to shipper. 

Disposition.—The complaint was dismissed without hearing upon repre- 
sentations that respondent had discontinued the handling of live poultry 
at its branch house in Chicago, did not intend to resume such operations, 
and had satisfied the claim of the consignor of the poultry (April 19, 1938). 
Secretary of Agriculture v. Leo Schloss, Ine. 

Complaint.—That respondent refused to accept livestock which it had 
ordered, 

Disposition.—Order entered after hearing requiring respondent to cease 
and desist from entering into any agreement for the purchase of live- 
stock and then refusing to accept the livestock at the agreed price (July 
2, 1938). 

Secretary of Agriculture v. Holmes Livestock Commission Company and 

Union Packing Company 

Complaint.—That respondent made false reports to a railroad concern- 
ing weights of livestock and number of cripples. 

Disposition.—Order entered after hearing requiring respondents to cease 
and desist from reporting false and incorrect weights of livestock and 
making false reports of crippled animals (May 25, 1940). 

Secretary of Agriculture v. Home Packing Company 
Complaint.—That respondent had made and used a meat grading stamp 

with intent to make purchasers of meat believe that the meat had been 

officially graded. 

Disposition.—Order entered after hearing requiring respondent to cease 
and desist from: (1) representing any beef carcass or other meat food 
product as having been graded by a representative of the Department of 
Agriculture when such carcass or other meat food product had not been 
so graded; and (2) delivering to a purchaser any beef carcass or other 
meat food product represented to have been officially graded, knowing that 
the purchaser thereof required that such carcass or meat food product be 
officially graded (October 18, 1939). 

In re Louis McRedmond, doing business as Columbia Packing Company 
Complaint.—Unauthorized use of official meat grade roller. 
Disposition.—Respondent admitted the allegations of fact, waived oral 

hearing, and consented to the issuance of a cease-and-desist order (June 

24, 1947). 

In re Fred A, Ainbinder, et al. 

Complaint.—That respondents failed to pay for purchases of livestock. 

Disposition.—Order entered after hearing requiring respondents to 
cease and desist from practice of purchasing livestock and failing to pay 
therefor (April 20, 1948). 

In re W. lL. Harris, doing business as Victorville Packing House 
Complaint.—Same as Docket No. 1801. 

Disposition.—Same as Docket No. 1801 (June 17, 1949). 

In re Louis A. Cross and Mrs. Anna Cross, doing business as Cross Meat 

Packing Company 

Complaint.—That respondents failed to pay for purchases of livestock. 

Disposition.—Order entered after hearing requiring respondents to cease 
and desist from practice of purchasing livestock and failing to pay there- 
for (June 17, 1949). 

96278—57——_4 








1838 


1910 


1961 


1982 


1986 


2040 


2058 


2126 


LE OES a 


JURISDICTION OF PACKERS AND STOCKYARDS ACT 


In re Quaker Packing Company, Inc. 

Complaint.—Same as Docket No. 1801. 

Disposition.—Same as Docket No. 1801 (December 13, 1949). 
In re Berry Packing Company 

Complaint.—That respondent purchased livestock and issued checks 
in payment thereof which were returned by the bank because of insuffi- 
ecient funds. 

Disposition.—Order entered requiring respondent to cease and desist 
from issuing checks in payment of livestock purchased when it did not 
have sufficient funds on deposit to pay such checks (October 19, 1950). 
In re Western Beef Company, Inc. 

Complaint.—That respondent failed to pay full purchase price for live- 
stock purchased on order. 

Disposition.—Proceeding dismissed upon motion of complainant that 
evidence developed at the hearing did not warrant further action (July 10, 
1951). 

In re Clover Packing Company, Inc. 

Complaint.—Same as Docket No. 1961. 

Disposition.—Same as Docket No. 1961. 

In re Russell Packing Company, Dower Packing Company, and Thomas 
W. Dower 

Complaint.—That respondents employed as a buyer of livestock a person 
whose registration as a dealer was suspended for a period of 15 months 
for bribing weighmasters, and that the employment of such person as a 
buyer during the suspension of his registration as a dealer enabled him 
to continue activities at the stockyard substantially similar to those in 
connection with which the suspension order was entered and had the 
effect of nullifying the order. 

Disposition Complaint dismissed upon conclusion that, since buyer’s 
suspension as dealer had expired and since it was unlikely that the situa- 
tion involved would recur, the matter in controversy was moot (December 
16, 1954). 

In re Flicker Packing Co., Inc. 

Complaint.—That respondent failed to pay the full purchase price for 
livestock purchased from registered market agencies and issued worthless 
checks in partial payment for such livestock. 

Disposition.—Order entered requiring respondent to cease and desist 
from purchasing livestock in commerce and failing to pay full purchase 
price therefor, and from issuing checks in payment for livestock purchased 
in commerce when it did not have sufficient funds on deposit to pay such 
checks (February 18, 1953). 

In re Valleydale Packers, Inc., Salem, Virginia, and Valleydale Packers, 
Inc., of Bristol, Bristol, Virginia 

Complaint.—That respondents, after purchases of calves at a stockyard 
at an agreed price per hundredweight, (1) demanded refunds from the 
stockyard company based upon carcass yields of the calves after slaugh- 
ter, (2) demanded refunds based upon alleged excessive shrinkage of the 
calves, (3) collected such refunds from the stockyard company, and (4) 
misrepresented the yields derived by respondents from the calves. 

Disposition.—Order entered requiring respondents to cease and desist 
from the acts and practices alleged in the complaint (June 1, 1953). 

In re Central California Livestock, Inc., doing business as Machlin Meat 
Packing Company 

Complaint.—That respondent purchased livestock from various persons 
and failed to make full payment therefor or otherwise failed to comply 
with the terms of the purchase agreements. 

Disposition.—Order entered after hearing requiring respondent to cease 
and desist from the practice of purchasing livestock in commerce and fail- 
ing to pay promptly therefor in accordance with contract terms and the 
practice of purchasing livestock in commerce and then refusing to accept 
such livestock (February 20, 1956). 

In re Swift € Company 

Complaint.—That respondent, in carrying on its frozen dairy products 
business in commerce, has engaged in various practices and devices for 
the purpose or with the effect of (1) inducing established retailers to 
discontinue handling products of respondent’s competitors and to handle 
respondent’s products in lieu thereof, and (2) inducing new retailers to 
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handle respondent’s products exclusively; and that such practices and 
devices contribute to monopolization of the frozen dairy products industry 
in the hands of a few 

Disposition.—Pending. 


‘2179 In re A. C. Berry and Dan O'Neill, partners, doing business as San Jose 


Meat Company 

Complaint.—That respondents failed to pay the full purchase price for 
livestock purchased by them at a stockyard. 

Disposition—Order entered after hearing dismissing the complaint upon 
the ground that, under the circumstances of the case it could not be con- 
cluded that the failure to pay was without justification (October 16, 1956). 

2253 Inre Straub & Smith Packing Company, Inc. 

Complaint —That respondent had arrangement with a registered dealer 
which enabled respondent to obtain hogs at a stockyard at less than their 
true and correct weights. 

Disposition.—Consent order entered requiring respondent to cease and 
desist from the practices alleged in the complaint (February 11, 1957). 

Mr. Harvey. May I make one concluding statement ? 

The Cnarrman. Yes. 

Mr. Harvey. I would like to say that the United States Department 
of Agriculture’s loss is indiana’s gain with regard to Dr. Butz. 

Mr. Burz. I appreciate those kind comments. It has been a real 
pleasure to work with this committee the 3 years I have been in 
Government. 

The CuatrmMan. We hope you will find your new assignment a very 
pleasant and profitable one. Our next witness is Mr. Wesley Harden- 
bergh, president of the American Meat Institute. 


STATEMENT OF WESLEY HARDENBERGH, PRESIDENT, AMERICAN 
MEAT INSTITUTE; ACCOMPANIED BY ALED P. DAVIES, DIRECTOR, 
DEPARTMENT OF LIVESTOCK, AMERICAN MEAT INSTITUTE 


Mr. Harpensercu. I am Wesley Hardenbergh, president of the 
American Meat Institute. I have with me Mr. Templeton Brown, 
chairman of our legal committee, and Mr. Aled P. Davies, director 
of our department of livestock. 

We appreciate this opportunity to express the views of our organ- 
ization before your committee. 

Our institute is composed of about 435 meatpackers, sausage manu- 
facturers, and meat processors and wholesalers throughout the coun- 
try, including some from the areas from which members of this 
committee come. As has been indicated here today, there is an effort 
being made to transfer jurisdiction over the meatpacking industry 
from the Department of Agriculture to the Federal Trade Commission. 

In view of this agitation and in view of the fact that some of the 
witnesses who appear before this committee undoubtedly will oppose 
the Hill bill and urge that jurisdiction be transferred, it seems de- 
sirable to comment brie fly on the proposal. 

Those who started the agitation for transferring jurisdiction over 
the meatpacking industry from the Department of Agriculture to 
the Federal Trade Commission base their proposal on several al- 
legations. 

They are: 

1. Small packers are being driven out of business right and left. 
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Ten large companies already have 70 percent of the meat business 
cal are adding to their monopoly powers by absorbing small packers 
at . rapid rate. 

. All of this because the Department of Agriculture has not been 
ee unfair trade practices and monopolistic acts. 

Consequently, say the proponents, the jurisdiction over the industry 
should be transferred to the Federal Trade Commission. 

Well, what are the facts? Are these allegations which proponents 
put forth as proof of the need for making the transfer true or are they 
false ? 

Allegation No. 1 is false: As to the first allegation that small packers 
are being driven out of business rapidly, census figures show that the 
number of wholesale meatpacking establishments increased from 1,392 
in 1937 to 2,367 in 1954, the latest year for which figures are e availa- 
ble. This wasa gain of 70 percent in numbers in 15 years. 

Since the number of plants operated by the larger companies has 
increased little, if any, over the period mentioned, ‘the growth shown 
by the census figures is a full reflection of new companies being 
formed. 

These figures demonstrate significantly the growth and expansion 
among smaller companies throughout the industry and show clearly 
that the first allegation on whic h the case to transfer jurisdiction has 
been built, namely, that small packers are being driven out of business 

right and left, is f: ‘Ise. 

These figures, together with other information which is included 
in my attachment to my testimony, demonstrate significant growth 
and expansion among small companies throughout the industry, and 
show clearly the first allegation on which the case to transfer juris- 
diction has been built, namely, that small packers are being driven 
out of business right and left, is false. 

The CuatrMan. Without objection, the attachment to your state- 
ment will be placed in the record at the conclusion of your statement. 

Mr. Harpensercu. Allegation No. 2 is false. Now as to the sec- 
ond allegation on which the plea to change jurisdiction is based, the 
claim that 10 large companies already have 70 percent of the meat 
business and are adding to their monopoly powers by absorbing pack- 
ers at a rapid rate, Secretary Butz quoted some figures from the 
United States Department of Agriculture showing that it just isn’t 
so that the 10 large companies do 70 percent of the meat business. In 
1955, the latest year for which figures have been published, these com- 
panies handled about 48 percent of the total commercial livestock 
slaughter for that year, which is a far cry from the 70 percent figure 
origimally quoted. 

Incidenta lly, i it is interesting to note that the group which quoted 
the 70- percent figure had to recognize in its more recent statements 
that its original figure was wrong, but some people partial to FTC 
jurisdiction seem not to have heard about the correction. 

Comparable data for the 10 largest companies are available only 
as far back as 1950. As eae! with that year, the percentage of 
the cattle and lamb business handled in 1955 by the 10 companies 
had declined significantly. The proportion of hogs and calves handled 
changed only slightly. 

Slaughter figures fer the four largest companies have heen pu" 
lished by the United States Department of Agriculture bac k to 1920, 





JURISDICTION OF PACKERS AND STOCKYARDS ACT 47 


These figures show that, compared with their peak percentages, the 
declines in the proportion of total commercial slaughter handled for 
1955 and other recent years by these 4 companies have been very 
substantial, as follows: Cattle from 52 to 32 percent, calves from 49 
to 31 percent, hogs from 45 to 38 percent, sheep and lambs from 70 
to 58 percent. 

From the foregoing figures and from those previously cited, which 
show a gain of 70 percent in 15 years in the number of wholesale 
meatpacking establishments, it is clear that the second allegation 
mentioned, namely that 10 large companies already have 70 percent 
of the meat business and are adding to their monopoly powers by 
absorbing small packers at a rapid rate, is wholly without basis in 
fact, and is untrue. 

Figures were put into the record on the Senate side by proponents 
of the transfer, purporting to show that some of the larger companies 
have acquired numerous plants over the last 3 or t decades. 

Yet at the same time the competitive position - these larger com- 
panies has not improved. Actually, acquisitions have been of little 
significance especially when viewed in the light of operations which 
have been discontinued. 

Figures showing the number of plants and branches closed by those 
companies were not included, which constitutes a glaring misuse of 
statistics, as is indicated by the fact that 2 of the larger companies 
have closed more than 500 branches since 1920 and that another which 
operated 122 plants and branches in 36 States in 1922 now has only 
21 plants and branches in 16 States. 

Some of these companies have closed or disposed of some very large 
plants, some in leading packinghouse centers such as Chicago, Indi- 
anapolis, Sioux City, St. Paul, Kansas City, Los Angeles, and San 
Francisco. 

The 10 leading companies referred to by the proponents of this 
legislation have closed or disposed of more than a score of large 
plants in the last decade, which about equals the number they acquired. 
It is very doubtful whether their net capacity has increased. 

Allegation No. 3 is false: As to the third allegation, that the Depart- 
ment of Agriculture has not been preventing unfair tr ade practices 
and monopolistic acts, the exact reverse is true. The Department 
has full-time supervisors stationed at the leading livestock markets 
and meatpacking centers who give the industry full-time scrutiny, 
who are there ever y business day and fully aware of what is going 
on in the markets and in the industry generally and who do not have 
to rely only or principally, as does the Federal Trade Commission, 
on an occasion checking of occasional complaints. 

Handling a highly perish: able product in uncontrolled supply, the 
meat industry is by nature a highly competitive industry and it is 
conceivable, of course, that some people would like to be protected 
from competition and would like to have a wall built around their 
trading area to keep competition out. 

Some of the people who want jurisdiction from the Federal Trade 
Commission, but what has the Federal Trade Commission done about 
them ? 

What can any regulatory body do about those and other merchan- 
dising devices which, while in the opinion of some could be a bad 
economic practice, do not seem to be contracy to law? These prac- 
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tices, incidentally, are more prevalent in food industries subject to 
FTC supervision than anywhere else. 

And how can a highly perishable product like meat, with natural 
tremendous variations in quality, be marketed without having price 
variations which undoubtedly give rise to charges of price cutting, 
even though there probably isn’t a packer in the country who isn't 
faced frequently with the choice of cutting prices below previous sales 
to move products or having the product spoil on his hands? 

No one, so far as we are aware, has brought forward any proof that 
nefarious practices exist in the meatpacking industry or any proof 
that the Department of Agriculture has been derelict in its duty. 

Statements are made to this effect but the people who make them 
have not yet, to my knowledge, come up with anything but allega- 
tions. 

The claim the proponents of the legislation to transfer jurisdiction 
have made is that the Department has not brought many cases against 
packers and that therefore it is proved beyond doubt that the indus- 
try is rife with bad practices and that some companies are getting 
away with murder. Nothing is further from that. 

The meatpacking industry is a clean industry and the small num- 
ber of cases proves it. Whether this is due to the prophylactic type 
of supervision the United States Department of Agriculture has given 
or to the innate nature of the business is beside the point. 

If there is any question as to the validity of this statement, one 
needs only to consider this fact : 

Since the Packers and Stockyards Act was passed in 1921, there has 
not been a single conviction we know about in the industry for anti- 
trust law violation, despite numerous sweeping investig rations by the 
Department of Justice, which, over the last 15 years actually brought 
11 major criminal and civil cases involving packers of all sizes, all of 
which were droped, dismissed, or lost on trial. Several of these cases 
involved various trade practices, and in all of them the industry’s 
activities were under the most detailed scrutiny and study. 

As recently as 1954, the Government, by dropping the dissolution 
case which it had brought against the industry's major companies, 
conceded that violations of the antitrust laws or undue concentration 
of economic power could not be shown. 

The point has been made by some of those who want to give author- 
ity to the Federal Trade Commission that the Commission 1 has a much 
more numerically adequate staff (some 700 people) than has the 
Department of Agriculture (which some proponents of this legis- 
lation saw has only 3 persons to work on trade practice enforcement, 
although the Department itself says it has 78 full-time employees 
who may be utilized in investigations whenever necessary ). 

It would appear, however, that even if their staff consisted of only 
3 persons, the Department would have a distinct advantage personnel- 
wise, with about 1 employee per 1,000 meatpackers and stoc kyard 
enterprises under its jurisdiction, as compared with probably 1 em- 
ployee per 4,000 prospective supervisors as in the case of the Fed- 

eral Trade Commission. 

There are many good and legitimate reasons why jurisdiction over 
the meatpacking ‘industry was ‘lodged with the Department of Agri- 
culture. The overwhelming one is that the livestock and meat in- 
dustry is a vital part of agriculture and is inseparable from it. 
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In this connection, consider for a moment the laws administered by 
the United States Department of Agriculture, in addition to the 
Packers and Stockyards Act, which affect the meatpacking industry 
importantly. A partial list is as follows: Meat Inspection Act, 
28-hour law and other laws controlling the transportation of live- 
stock, Agricultural Marketing Act, Agricultural Marketing Agree- 
ments Act, Imported Meat Act, United States Warehouse Act t, Apri- 
cultural Adjustment Act, Virus-Serum-Toxin Act, Commodity Ex- 
change Act, Animal Quarantine Act, Cattle Contagious Diseases Act, 
and other laws controlling eradication of various diseases. 

Probably no one realizes more fully than the members of this com- 
mittee the close and intimate relationship which the meat business 
be: ars to agr iculture. 

=xperience with OPA and OPS controls, with which this commit- 
tee is intimately familiar through many hearings and careful con- 
sideration of the subject, proved clearly that the livestock and meat 
business were so closely interrelated that an attempt to apply a con- 
trol in one area immediately reflected effects to all other areas of the 
industry, and that the meat and the livestock could not be separated. 

Likewise, as this committee understands and appreciates, in the 
case of meat inspection, this same interdependence, this same close 
relationship, has been demonstrated time and again. For example, 
what may be found by Government inspectors in the packing plant 
often points the way to disease eradication on the farm. 

In some cases, moreover, values of livestock are determined only 
after the animal has ben dressed and graded. 

Then, too, in the area of research, there is much in common between 
livestock and meat. Much research effort in the Department of Agri- 
culture, as well as in some private research laboratories, is being 
directed toward the relationship of feeding, breeding, and so forth, to 
meat quality, including work in our own American Meat Institute 
Foundation Laboratories at the University of Chicago. 

As a matter of fact, a cooperative project of considerable scope, 
involving the Department of Agriculture and various other groups, 
is being carried on now at the foundation looking toward the devel- 
opment of commercially feasible methods of tenderizing beef. In 
marketing areas, likewise, a considerable amount of research is being 
done which encompasses the entire industry from farm to table, such 
as studies of spreads, for example. 

The relationship between meatpacking and agriculture is very real. 
Meat being perishable, it must be sold at prices that will keep it mov- 
ing into consumption. Pricemaking in the meat business, therefore, 
takes place primarily and fundamentally at the retail counter. But 
the packer does not sell the public. 

The retailer does, and, in effect, represents the consumer. In sell- 
ing the retailer, the packer actually represents the producer, for the 
amount the packer can pay for livestock obviously is determined by 
what he, the packer, can get for the products of that livestock. 

The whole system of marketing and processing the livestock and 
meat is integrated, and it is impossible to separate one portion of the 
process and label it agricultural and arbitrarily say that everything 
else is a matter of trade. 

Congress considered the question of regulation for the meatpacking 
industr y for a long time before it dec ided to place jurisdiction in the 
Department of Agriculture. 
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The Interstate Commerce Commission and other agencies were 
considered for this jurisdiction before the final decision was reached. 
That decision was based primarily on the fact that meatpacking is 
an insepar able part of the business of agriculture. 

Some of those who agitate for transfer of authority to the Federal 
Trade Commission maintain that there is no need for a separate 
agency to do a specialized job in the case of the meat business. As 
a matter of fact, there are many other governmental agencies of a 
specialized nature. 

The banks, the railroads, the security exchanges, the airlines, the 

radio and TV businesses, and the public utilities are all under the 
jurisdiction of agencies of this type. Obviously, if the arguments in 
support of transferring authority to the Federal Trade Commission 
are sound in the case of the packing industry, then logically the juris- 
diction of the Federal Trade Commission should be extended to cover 
many types of businesses now under specialized supervision. 

In addition to the authority which it exercises under the Packers 
and Stockyards Act, the Department. of Agriculture regulates the 
meatpacking in dustry in a number of important ways, as [ suggested 
earlier. For example, there is no other food industry subject to the 
continuous regulation of processing operations which meatpackers 
have under the Meat Inspection Act. 

That is one import: ant difference between meatpacking and other 
food processing, and, by itself, it constitutes a good reason for keeping 
meatpacking under Agriculture while some other food processors are 
under the Federal Trade Commission. 

It seems evident that the leading livestock and agricultural organi- 
zations share our view that supervision of the meatpacking industry 
should remain with the Department of Agriculture. 

We think this is highly significant, for it is the livestock producer 
who probably is most direc tly affected by the ways in which the laws 
governing packers are administered. They know and trust United 
States Department of Agriculture supervision of the meatpacking 
industry and want it continued. 

Following are the various livestock and farm groups which have 
passed resolutions or otherwise expressed their opposition to proposed 
legislation to transfer jurisdiction over the meatpacking industry to 

> ‘ : . 
the Federal Trade Commission: 

American Farm Bureau Federation 
American National Cattlemen’s Association 
American Stockyards Association 

Arizona Cattle Feeders Association 
California Cattle Feeders Association 
California Cattlemen’s Association 
California Farm Bureau 

Corn Belt Live Stock Feeders Association 
Idaho Cattlemen’s Association 

Kansas Livestock Association 

Minnesota Farm Bureau 

Missouri Livestock Association 

Montana Stock Growers Association 

The National Grange 

New Mexico Cattle Growers Association 
North Dakota Stock Growers Association 
Oregon Cattlemen’s Association 

Texas and Southwestern Cattle Raisers Association 
Washington Cattlemen’s Association 
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I would like to point out in reference to this list that it is highly 
significant that in the area covered by the Western Meat Packers As- 
sociation, which started this agitation, eight of the livestock associa- 
tions are opposed to the proposition to ‘transfer jurisdiction to the 
Federal Trade Commission. 

But to return to the allegations on which those who want to trans- 
fer jurisdiction from the United States Department of Agriculture to 
the Federal Trade Commission base their case: 

It is clear that the number of small meatpackers is increasing 
rapidly, not decreasing. 

It is clear that the larger companies do not have monopoly power 
and that, instead of enjoying an increasing share of the market, their 
share has decreased substantially. 

It is clear that trade practice enforcement is as vigorous and ef- 
fective under the Department of Agriculture as under the Federal 
Trade Commission, if not more so. 

Since the whole case for a change in jurisdiction was based orig- 
inally on allegations which have been shown to be false, it follows 
that there is no real case for making the transfer. 

Even the recent allegation that the preliminary finding of a Fed- 
eral Trade Commission examiner in the Food Fair case makes a 
change of jurisdiction imperative is likewise without foundation in 
fact. 

In the first place, another Federal Trade Commission examiner 
made an exactly opposite ruling not long ago in a similar case, going 
extensively into the legislative history of the Packers and Stockyards 
Act to prove that the Commission did have jurisdiction. 

In this case, Docket No. 6172. Jn the matter of Carnation Com- 
pany, et al., the Carnation Co. moved to dismiss a complaint brought 
against it by the FTC on the ground that it was engaged in the 
horsemeat business and the manufacture of dog food, which it con- 
tended made it a packer under the Packers and Stockyards Act. 

In a well-reasoned decision, the hearing examiner denied the mo- 
tion to dismiss, principally on the ground ‘that he felt that an intelli- 
gent reading of the legislative histor y of the Packers and Stocky: ards 
‘Act made it clear that the broad definition of the term “packer” was to 
prevent legitimate packers escaping jurisdiction on sidelines rather 
than to regul: ate someone primarily in the dairy industry merely be- 
cause incidental thereto it operated a packing subsidiary. 

The General Counsel of the Federal Trade Commission referred to 
this case in his ap ypearance before the Subcommittee on Antitrust and 
Monopoly of the Senate Judiciary Committee in such a way as to give 
the impression it was just another Food Fair type of case; that iS, 
that the company had succeeded in finding a loophole, when as a mat- 
ter of fact the examiner’s ruling was directly contrary to the ruling in 
the Food Fair case and held that the Federal Trade Commission did 
have jurisdiction. 

Secondly, there is no basis for the allegation that getting out from 
under the Federal Trade Commission will make it possible for any- 
one to escape regulation. It is well known, and has been pointed out 
here this morning, that the Packers and Stockyards Act has more 
teeth in it than does the Federal Trade Commission Act. 
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At the moment, because the Federal Trade Commission has not 
ruled on its examiner’s finding, there may temporarily be a no-man’s 
land for some companies in the same situation as Food Fair, Inc. But 
an appropriate change in the Packers and Stockyards Act, which we 
urge, could easily take care of such cases. Such a change is made by 
the Hill bill (H. ‘R. 7743) which is pending before this committee. 

Under the Hill bill a “packer” would be defined in terms of prin- 
cipal activity in buying livestock for slaughter, preparing meats and 
meat food products, and preparing livestock products. 

In other words, all of the activities of companies principally en- 
gaged in such activities would be kept under the jurisdiction of the 
Secretary of Agriculture. 

Companies not coming within such a definition of a “packer” would 
be regulated by the Federal Trade Commission exc ept with respect to 
the buying of livestock for slaughter, which would continue to be 
regulated by the Secretary of Agriculture. This means that most 
activities of chain store organizations, such as Food Fair, would be 
under the Federal Trade Commission. 

Senator Dirksen, of Illinois, also has proposed an amendment to 
the Packers and Stockyards Act. 

His amendment, pending before the Antitrust and Monopoly Sub- 
committee of the Senate Judiciary Committee, amends S. 1556 which 
would transfer jurisdiction over the meatpacking industry from the 
United States Department of Agriculture to the Federal] Trade Com- 
mission. 

The Dirksen amendment is essentially the same as the Hill bill. We 
feel that an amendment to the Packers and Stockyards Act such as 
has been proposed by Congressman Hill and by Senator Dirksen 
would eliminate the question raised by the Food Fair case now pend- 
ing before the Federal Trade Commission. 

(The attachments to Mr. Hardenbergh’s statement are as follows:) 


SUPPLEMENTARY MATERIAL TO THE STATEMENT OF WESLEY HARDENBERGH, 
PRESIDENT OF THE AMERICAN Meat INSTITUTE 
1st 10 companies represent 48 percent of commercial meat production—not 
70 percent, as has been represented 


{Figures are for 1955] 


| Commercial | Ist 10 com- Estimated 








meat produc-| panigs per- | volume of Ist 
Item tion (million | cent of total | 10 companies 

pounds) ! slaughter 2 (million 

pounds) 4 
BOREAS S Vek a ame eescgiakeamp ica: tas 13, 213 | 39.1 5, 166 
NSS! ichng Chien aka abakne aici dd oe bien boa 1, 487 | 38.7 | 575 
Lamb and mutton___.________- Sa 744 | 73.0 | 543 
Pork___- ; hes deeeetateteee esse ‘ ; 10, 027 | 59.6 | 5, 976 


OE seeweeten ee a hecic aee alee BE Se aie cihem cae 25, 471 48.1 | 12, 260 











1USDA mimeographed report, Total Livestock Slaughter, Meat and Lard Production, 1956, issued 
May 3, 1956. 

2 USDA mimeographed report, Report on Current Activities and Problems Under the Packers and 
Stockyards Act, issued Apr. 4, 1957. 

3 Volume in col. 1 multiplied by percentages in col. 2. 
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Percentage of total commercial slaughter represented by ist 10 companies 


Item 


Cattle- 

Calves -- e 
Sheep and lambs-- 
Hogs. .-- 


re seems as SAE - 


Percent of total slaughter 


1950 


1955 


39.1 
38.7 
73.0 


59. 6 


Souree: USDA mimeographed report, Report on Current Activities and Problems Under the Packers 


and Stockyards Act, issued Apr. 4, 1957. 


Percentage of total livestock slaughter by 4 largest meatpachers has declined 


Item Ba En! eae c 
Year 
CEI | Snbbhnkcugneseeligeabne 2 1927 
Calves. ; 1927 and 1936 
Sheep and lambs-- ---_---- 1936 
Hogs : 1936 


Source: USDA mimeographed report, Report on Current Activities and 
and Stockyards Act, issued Apr. 4, 1957. 


The number of wholesale meatpacking plants has increased 


Peak year 


Percent 


52 
49 
70 


tO 


Problems 


1955 percent 


32 
31 
58 
38 


Tnder the Packers 


significantly 


Number of establishments 


Year 
Meatpacking | Meat-proc- 
plants essing plants? 
1939. - - 1, 392 1, 197 
1947 2, 154 1, 264 
1954. ante 2, 367 1, 529 
Change since 1939 (percent) - +70 +28 


1 Includes plants which conduct slaughtering operations, most of which also do varying amounts or 
processing. 

2 Includes plants which are primarily engaged in the manufacture of processed meat products and whose 
slaughtering operations are negligible. 


Source: U. 8. Department of Commerce, 1954 census of manufactures, meat products. 


Additions to the wholesale meatpacking industry, 1946-56 


| Slaughterers Processors and canners 


Year | | Total 

New com- New |Moderni-| New com- New M oderni- 

panies | plants zation or panies plants zation or 

formed !| added? jexpansion formed! | added? |expansion 
1946__ ‘ a 128 | 12 125 34 3 29 331 
1947 date ¥ 121 | 2 93 48 2 19 285 
1948. . : 60 12 | 82 23 5 14 196 
1949 ‘ 52 2 4 15 1 16 130 
1950_ aoe as 36 s S4 19 2 i4 163 
1951_. 18 3 73 17 ] 26 138 
1952 13 6 40) 16 ” s+ 
1953 28 7 | 75 22 5 17 154 
1954__ pated aca 25 14 80 18 l 19 57 
1955 25 1 | 69 20 3 23 141 
1956 24 44 103 6 7 1 185 
11-year total pabsaed 530 lll 868 238 30 137 1, 964 


1 Involving the construction of new facilities rather than mere change of ownership. 
2 Includes branch houses. 


Source: Compiled from the National Provisioner, weekly trade magazine for the meatpacking industry. 
It should be noted that this compilation may not be complete. 
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The number of meatpacking establishments has increased sharply since 1939 





























| 
Number of establishments Change 
State | _ | 

| 1954 | 1939 | Number Percent 

} | | wee ee 
eee 153 | 66 +87 +27 | +132 
9 Western States !_____ 333 | 270 | +63 +24 
United States total...------------7 777 rae | 2, 367 | 1, 392 | +975 +7 

' 








IW iuatien Oregon, California, Montana, Idaho, Wyoming, Nevada, Utah, and Arizona. 
Source: U. S. Department of Commerce, census of manufactures, meat products for 1939 and 1954, 


DIRECTORY OF MEAT PLANTS IN SOUTHERN CALIFORNIA 


This directory, prepared by Western Meat Industry from latest official sources, 
is presented in two sections. The first lists all federally inspected meat plants in 
southern California. The second lists all State inspected plants in the same 
area. Compilation is by county. Only inspected plants are included. Approx- 
imately 100 additional firms, who perform jobbing, wholesaling, or allied opera- 
tions, but no processing, are excluded since their business does not require 
inspection. 

SECTION I.—FEDERALLY INSPECTED PLANTS 


[The asterisk before the Federal inspection establishment number indicates the firm 
conducts slaughtering] 


IMPERIAL COUNTY 


Anza Packing Co. (*345), Post Office Box 586, El Centro 


KERN COUNTY 


Piute Packing Co. (*550), 23030 Wible Road, Bakersfield 
Piute Packing Co. (700), 1500 P Street, Bakersfield 


LOS ANGELES COUNTY 


Acme Meat Co., Inc. (*618), 4866 South Alcoa Avenue, Vernon 

Armour & Co, '*2AS), 2300 East Olympic Boulevard, Los Angeles 

Atlas Packing Co. (*775), 3501 East Vernon Avenue, Vernon 

Baconette Products Co. (243), 1925 Glendale Boulevard, Los Angeles 
Blue Diamond Commissary Co. (1105), 915 South Arroyo Parkway, Pasadena 
Capitol Food Corp. (519), 1724 First, San Fernando 

Chun-Wong, Inc. (526), 942 Yale, Los Angeles 

Clark’s Ranch Kitchen (632), 9094 East Las Tunas Drive, Temple City 
Clougherty Packing Co. (*360), 3049 East Vernon Avenue, Vernon 

Coast Packing Co. (*724), 3275 East Vernon Avenue, Vernon 

Colesie Sausage Co. (737), 3249 East 45th, Los Angeles 

Commercial Packing Co., Inc., (*302), 3811 South Soto, Vernon 

Virg Davidson- Chudacoft Co. (1008), 10551 West Jefferson, Culver City 
Fradelis Frozen Food Corp. (1067), 12836 East Slauson Boulevard, Los Angeles 
Geldin Meat Co., Inc. (620), 2716 East Vernon Avenue, Vernon 

Globe Packing Co. (*663), 11200 Kewen, San Fernando 

Goldring Packing Co., Inc.. (*490), 3461 East Vernon Avenue, Vernon 
Grand Taste Packing Co. (*359), 4709 Brooklyn Avenue, Los Angeles 
Great Western Packing Co. (*334), 3115 East Vernon Avenue, Vernon 
Harman Packing Co. (*596), 3305 Vernon Avenue, Vernon 

High Standard Meat Co. (584), 2959 East 50th, Vernon 

Highland Meat Packing Co. (348), 115 West Santa Barbara, Los Angeles 
Hoffman Bros. Packing Co., Inc. (748), 2731 South Soto, Vernon 

Hygrade Food Products Corp. (12L), 4820 Everett Avenue, Los Angeles 
Hynes Packing Co. (*197), 16400 South Downey Avenue, Paramount 
Ideal Packing Co., Inc. (*312), 3095 East Vernon Avenue, Vernon 

King Meat Packing Co., Ine. (426), 3349 Hast Packers Avenue, Los Angeles 
Los Angeles Meat Co., Inc. (781), 3315 East Vernon Avenue, Vernon 

The Luer Packing Co. (*128), 3026 East Vernon Avenue, Vernon 
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MacBern Provision Co. (1088), 211 West Orange Grove, Burbank 

Mandarin Food Products, Inc. (322) 746-752 Ceres Avenue, Los Angeles 

E. B. Manning & Son (*934), 9531 East Beverly Boulevard, Pico 

Mayer & Co., Inc., Oscar (537F), 3301 East Vernon Avenue, Vernon 

Meca Meat Co. (792), 2535 East Vernon Avenue, Vernon 

Metropolitan Hotel Supply Co., division of Swift & Co. (8MM), 8751 Jewel 
Avenue, Vernon 

Miro’s Packing Co. (751), 7071 Santa Monica Boulevard, West Hollywood 

Modern Meat Packing Co. (*774), 850 North Shoemaker Road, Norwalk 

Moreno Frozen Foods (1006), 5427 East Washington Boulevard, Los Angeles 

John Morrell & Co. (17B), 1335 Willow, Los Angeles 

Harry Moses Meat Packing Co. (842), 3344 Hast 45th, Vernon 

Oriental Foods, Inc. (176), 7272 East Gage Avenue, Bell Gardens 

Parker-Cliff Products Co. (1131), 72 East Angeleno, Burbank 

Urban N. Patman, Inc. (530), 2638 East Vernon Avenue, Vernon 

Pride Packing Co., Ine. (*549), 3290 East Vernon Avenue, Vernon 

Procter & Gamble Manufacturing Co. (1108), 1601 West Seventh, Long Beach 

Quality Meat Packing Co. (*661), Alcoa and Packers Avenue, Vernon 

Ruchti Bros. (*749), 10600 Ruchti Road, South Gate 

Salter Packing Co. (*551), 4350 Alcoa Avenue, Vernon 

South California Cattle Co. (*306), 3501 Emery, Los Angeles 

Star Packing Co. (*561), 4100 East Bandini, Los Angeles 

State Packing Co., Inc. (*344), 3163 East Vernon, Vernon 

Survall Packing Co. (*307), 3207 East Vernon Avenue, Vernon 

Swift & Co. (*3CC), 2691 East Vernon Avenue, Vernon 

Union Packing Co. (*305), 3030 East Vernon Avenue, Vernon 

United Dressed Beef Co. (*364), 4360 South Soto, Vernon 

Vienna Sausage Manufacturing Co, (496A), 1106 North LaBrea Avenue, Los 
Angeles 

Victory Packing Co. (*E729), 3317 East 45th Street, Los Angeles 

Vitale Food Corp. (908), 986 West Florence Avenue, Inglewood 

Wilson & Co., Inc. (*119), 960 North Vignes Street, Los Angeles 

Zenith Meat Co. (*898), 2501 East Vernon Avenue, Vernon 

Zest Provision Co. (*977), 2704 East 45th Street, Vernon 


ORANGE COUNTY 

3ridgford Packing Co, (*619), 1308 North Patt, Anaheiin 
RIVERSIDE COUNTY 

Sieck Packing Co. (*601), 3660 Placentia Lane, Riverside 
SAN DIEGO COUNTY 


©. & M. Meat Packing Corp. (*329), 2501 Cleveland Avenue, National City 
The Cudahy Packing Co. (*203A), 1001 Buenos Avenue, North San Diego 
National Meat Packers, Inc. (*917), 517 West 24th, National City 


SAN LUIS OBISPO COUNTY 
Bryan Meat Co. (*693), South River Road, Paso Robles 


SEcTION II. STATE INSPECTED PLANTS 


{The letter and number in parentheses indicate the type of plant—S for slaughtering, P 
for processing—and the State inspection establishment number] 


KERN COUNTY 


Argo Meat Co. (P 47), 306 Jeffrey, Bakersfield 
Kern Valley Packing Co. (S and P 46), South H, Bakersfield 
Sutherland’s (P 382), 217 Roberts Lane, Bakersfield 


LOS ANGELES COUNTY 


Alaska Meat Co., Ine. (P. 210), 1264 East 41st, Los Angeles 

Alexander’s Markets (P 441), 204 Wilson, Glendale 

Allen Hotels Supply Co. (P 287), 451 South Hewitt, Los Angeles 
Division of Armour & Co. 

Alray Meat Co., Inc. (P 534), 3336 Union Pacific, Los Angeles 
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American Provision Co. (P 247), 1284 South Central Avenue, Los Angeles 

Angelus Meat Co., Inc. (P 208), 3712 South Soto, Los Angeles 

A. & S. Meat Co. (P 362), 1909 Orange Avenue, Long Beach 

Atlas Sausage Kitchen (P 329), 10626 Burbank Avenue, North Hollywood 

Ballard’s Sausage House (P 161), 3417 Ocean View Glen, Montrose 

B & M Meat Co. (P 60), 1241 Bast Anaheim, Long Beach 

B & S Food Products (P 274), 2900 North Main Street, Los Angeles 

Barreras Co., Pedro (P 187), 101 South Kern Avenue, Los Angeles 

Baumgarten & Co., J. (P 347), 1418 Newton, Los Angeles 

Beltran’s Mexicon Food Products (P 433), 2748 Whittier, Los Angeles, Beltran 
& Torres Co. (subsidiary ) 

Belvedere Market Co. (P 160), 4241 East Ist, Los Angeles 

Berkshire Sausage Co. (P 233), 3541 West Temple, Los Angeles 

Camp & Co., Rayford (P 387), 11871 West Florence, Culver City 

Caraco Ship Supply (P 305), 1502 Santa Fe, Long Beach, Caraco’s Quality 
Meats (a subsidiary) 

Caringella Italian Style Frozen Food Products (P 401), 14762 Arminta, Pan- 
orama City 

Carmelita Provision Co. (P 258), 313 North Carmelita, Los Angeles 

Casa Blanca Food Products (P 480), 2614 South San Pedro, Los Angeles 

Cheese-er-loin Co. (P 402), 984 West O, Wilmington 

Cherry Meat Packaging Co., Ine. (P 197), 4017 South Central, Los Angeles 

Choe Meat Co. (P 445), 1348 Channing, Los Angeles 

Chuck’s Wholesale Meats (P 139), 11105 Wilmington, Los Angeles 

Chun Sang Meat Market (P 235), 211 Bellevue, Los Angeles 

Clearbrook Packers, Inc. (P 275), 3311 East Pico Boulevard, Los Angeles 

Collins & Co. (P 205), 1139 East Pico Boulevard, Los Angeles 

Coney Island Chili Parlor (P 440), 40500 South Central, Los Angeles 

Continental Meat Co. (P 398), 1725 West Vernon Avenue, Los Angeles 

Continental Sausage Kitchen (P 182), 1006 Sonora, Glendale 

Cooper Meat Co., M. B. (P 292), 245 West Pomona, Monterey Park, Howmac 
Enterprises (tenant) 

Crawford’s at 5 Points (P 471), El Monte 

Crown Hotel & Restaurant Supply Co. (P 390), 1368 North Lake Avenue, Pasa- 
dena 

De Lara Sausage Co. (P 33), 2457 Whittier, Los Angeles 

Delgado Market (P 266), Montebello 

Dependable Meat Co. (P 356), 5102 Fountain Avenue, South Gate 

Dick’s Meat Co. (P 152), 1720 East Anaheim, Long Beach 

Dominguez, 8. (P 253), 1253 South Lorena, Los Angeles 

Duffy & Co. (P 285), 1608 West Florence Avenue, Los Angeles 

Eastern Grocery Co. (P 410), 734 North Broadway, Los Angeles 

Eastern Provision Co. (P 324), 431114. Brooklyn, Los Angeles 

Ecker’s A-1 Kosher Provision. Co. (P 283), 6633 West Boulevard, Inglewood 

Fl 33 Market (P 251), 4771 Brooklyn, Los Angeles 

El Rey Sausage Co. (P 278), 1446 North Spring, Los Angeles 

El Zarape Tortilla Factory, Ine., (P 429), 2063 West Jefferson, Los Angeles 

Emilio’s Frozen Foods, Ine. (P 490), 3990 North Mission Road, Los Angeles 

European De Lux Sausage Kitchen (P 81), 9109 West Olympic, Beverly Hills 

Farmhouse Sausage Shop (P 317), 2608 South Robertson, Los Angeles 

Feiler, Inc. (P 379), 3320 East Vernon Avenue, Vernon, Paramount Co. (a sub- 
sidiary ) 

Franco’s Mexican Food Products (P 393), 2276 West Pico, Norwalk 

Gaytan’s Packing (P 17), Puente 

Golden State Meat Co. (P 31), 857 Traction Avenue, Los Angeles 

Great Eastern Food Products (P 439), 4716 South Normandie, Los Angeles 

+riffith Co., R. C. (P 288), 540 West 15th Street, Long Beach 

Haganah Kosher Provisions, Inc. (P 261), 2136 East Florence, Huntington Park 

Harmel Delicatessen Supplies (P 290), 1129 East Florence, Los Angeles 

Hickorysweet Sausage Co. (P 294), 8768 South Main, Los Angeles 

Hi-Grade Food Distributors, Inc. (P 428), 6052 Maywood Avenue, Huntington 
Park 

Hollywood Meat & Provisions Co. (P 158), 7415 Melrose Avenue, Los Angeles 

Hormel & Co., Geo. A. (P 307), 3477 Hunter, Los Angeles 

Huntington Park Meat Packing Co. (P 454), 2610 East Gage, Huntington Park, 
Choice Meat Packing Co., a subsidiary 
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Hurtado Food Products, L. (P 459), 10356 Graham, Los Angeles 

Hygrade Food Products Corp. (P 70), 2327 Southwest Drive, Los Angeles, 
Kingan, Inc., a subsidiary 

Johnson Meat Co., Inc. (P 458), 971 East Redondo, Inglewood 

Kermin Food Products Co. (P 239), 548 Mateo, Los Angeles 

Klubnikin Packing Co. (S 1387), 3425 East Vernon, Vernon 

Kold Kist, Inc. (P 299), 5329 East Washington, Vernon 

Kruse & Son (P 358), Monrovia 

La Bay-Tilka Food Products (P 473), 4151 South Main, Los Angeles 

La Manda Market (P 388), 2526 East Colorado, Pasadena 

Larry’s Sandwiches, Inc. (P 389), 9014 Lindblade, Los Angeles 

Larson Meats, John (P 173), 416 North Western, Los Angeles 

Leader Steak & Provisions Co. (P 385), 8611 Venice Boulevard, Los Angeles 

Le Del Meat Co. (P 95), 1790 North Main, Los Angeles 

Lee Packing Co. (P 364), 337 South Anderson, Los Angeles 

Lee, W. L. (P 419), 3301 Trinity, Los Angeles 

Leo’s Quality Foods (P 373), 8911 South Avain, Los Angeles 

Little Joe’s (P 238), 900 North Broadway, Los Angeles 

Los Angeles Catering Co. (P 198), 354 North Gifford, Los Angeles 

Los Angeles Trade Co. (P 340), 675 North Spring, Los Angeles 

Lynwood Meat & Provisions (P 414), Lynwood 

Market Basket (P 483), 6014 South Eastern, Los Angeles 

Mashler’s Meat & Provisions Co. (P 219), 4367 South Central, Los Angeles 

Max’s Food Processing (P 282), 1310 Gaviota, Long Beach 

McCoy’s Markets (P 394), 17602 South Bellflower Boulevard, North Long Beach 

Meadow Farms Sausage Co. (P 289), 6215 South Western, Los Angeles 

Menefee Sausage Co. (P 412), 4151 South Main, Los Angeles 

Midwest Pork Products Co. (P 304), 11208 South Avalon Boulevard, Los 
Angeles 

Milano Sausage Factory (P. 327), 806 North Broadway, Los Angeles 

Miller Sandwich Co. (P 466), 1501 Daisy, Long Beach 

Milstead Meat Co., Inc. (P. 409), 582 West Avenue 28, Los Angeles 

Mitchell & Son, A. (P 267), 8829 Long Beach Boulevard, South Gate 

Modern Meat Packing Co. (P 122), 1870 Obispo, Long Beach 

Morgan Tamale Factory (P 462), 1853 East Anaheim, Long Beach 

New Eastern Market Co. (P 54), 665 North Broadway, Los Angeles 

New General Market (P 248), 412 Alpine, Los Angeles 

New Temple Meat Co. (P 217), 4158 Brooklyn, Los Angeles, Achs Corned Beef, 
a tenant 

Noonan’s Rib Rancho (P 206), 8615 South Figueroa, Los Angeles 

Ohio Home Style Sausage (P 449), 117—-B North Second Avenue, Arcadia 

Okeh Caterers (P 448), 7221 South Atlantie Avenue, Bell 

Omaha Meat Co. (P 383), 1355 West Long Beach, Long Beach 

Ortiz Food Products (P 431), 3122 Whittier, Los Angeles 

Pacific Meat & Provisions Co. (P 458), 4660 Valley Boulevard, Los Angeles 

Pacific Pork Products (P 67), 8931 South Vermont, Los Angeles 

Peoples Sausage Co. (P 220), 1152 East Pico Avenue, Los Angeles 

Pocino & Sons, Frank (P 291), 2410 North Broadway, Los Angeles 

Pontrelli & Sons (P 408), 1013 Alpine, Los Angeles 

Purity Sausage Co., Inc. (P 165), 409 Centinella Avenue, Inglewood 

R-Bow Foods, Inc. (P 396), 401 West Rosecrans Boulevard, Compton 

Ramona’s Food Products (P 242). 6900 South Pedro, Los Angeles 

Ranchers Meat Co. (P 484), 1301 East First Street, Los Angeles 

Rath Packing Co. (P 308), 2809 East 44th, Vernon 

R. C. Provisions Co. (P 446), 1016 Victory Place, Burbank 

Robertson Co., J. H. (P 456), 5238 Vineland, North Hollywood 

Rosen Meat Packing Co., Inc. (P 100), 2677 East Vernon, Vernon 

Roth’s Markets, Inc. (P 468), 12925 South Cerise, Los Angeles 

Safeway Stores, Inc. (P 164), 1925 East Vernon, Los Angeles 

San Pedro Frozen Food (P 254), 1503 Center, San Pedro 

Santa Fe Importers (P 407), 1401 Sante Fe, Long Beach 

Sav-On Meat Co. (P 269), 6612 Eighth Avenue, Los Angeles, Chicago Meat 
Products, Inc., a subsidiary 

Schirmer Sausage & Meat Co. (P 56), 919 West Hadley, Whittier 











58 JURISDICTION OF PACKERS AND STOCKYARDS ACT 


Schirmer Sausage Kitchen, Otto (P 259), 905 West Jefferson, Los Angeles 

Schneider Kosher Continental Meat Products (P 270), 1851 East 66th, Los 
Angeles 

Schreiner’s Fine Sausage (P 230), 2101 West Magnolia, Burbank 

Selecto Sausage Co. (P 211), 2905 East First, Los Angeles 

Shopping Bag Food Stores (P 450), 3100 Foothill Boulevard, La Crescenta 

Smith & Sons, Don H. (P 487), 10419 Venice Boulevard, Los Angeles 

South California Casing Co. (P 293). 2602 East 26th, Los Angeles 

Southern Food Product Co. (P 475), 1341 East Washington Boulevard, Los 
Angeles 

Sparrer Sausage (P 252), 1341 East Washington, Bellflower 

Squaw Foods (P 301), 2005 West 15th, Long Beach 

Stanhoke Foods, Inc. (P 472), 4545 Manhattan Beach Boulevard, Lawndale 

Star Provision Co. (P 360), 1203 East 6th, Los Angeles 

Sterns Barbecue (P 140), 12658 Washington Boulevard, Venice 

Stokes Chili & Tamale Co. (P 295), 1045 Venice, Los Angeles 

Strobel’s Saus. Kitchen (P 320), 2525 East Anaheim Boulevard, Long Beach 

Superior Food Product Co., Inc. (P 296), 351 North Avenue 21, Los Angeles 

Supermarket Kitchens, Inc. (P 476), 5650 West Continela Boulevard, Los Angeles 

Tarzana Food Co. (P 308), Tarzana 

Thorndike’s Custom Meats (P 134), 63144 West Anaheim, Long Beach 

Torres & Rubalcava Saus. Factory (P 343), 2812% Whittler, Los Angeles 

Torres & Sons (P 237), 460 North Ford Boulevard, Los Angeles 

United Market Co. (P 151), 959 North Yale, Los Angeles 

U-Save Meats, Inc. (P 482), Tarzana 

Vie’s Pella Bologna (P 279), 21364 South Alameda, Long Beach, R. Drummond 
& Sons, a tenant 

Vizearra’s Mexican Foods (P 400), 11160 South Atlantic, Lynwood 

Von’s Grocery Co. (P 75), 5500 West Jefferson, Los Angeles 

Wheatfield Foods (P 183), 8516 Melrose, Los Angeles 

Williams Custom Curing (P 223), 3734 Broadway Place, Los Angeles 

Wing Chong Lung Co. (P 297), 922 South San Pedro, Los Angeles 

Xlent Spanish Food Co. (P 350), 4801 Valley Boulevard, Los Angeles 

Young’s Market Co. (P 77), 431 South Central, Los Angeles 


ORANGE COUNTY 


Alex Foods, Ine. (P 212), 1201 North Lemon, Anaheim 

Alpha Beta Food Markets (P 108A), 1111 Fullerton Road, La Habra 

Alpha Beta Packing Co. (S and P 108), 17311 Nichols, Huntington Beach 

Celia’s Tortillas (P 286), 916 Stafford, Santa Ana 

El Charrito Tamale Co. (P 391), El Modena 

Herman Koenig (P 184), 408 North Los Angeles, Anaheim 

Santa Ana Packing Co. (S and P 38), 11666 East Dolsa, Santa Ana 

Sarinana Tamale Factory (P 378), 2218 West Fifth, Santa Ana 

Star Corned Beef Co. (P 351), 314 West First, Santa Ana Tico’s Taco Shop a 
tenant 

Western Taco Co. (P 461), 642 West Chapman, Orange 


RIVERSIDE COUNTY 


Butcher Boy Meat Co. (P 463), 2840 Eighth, Riverside 
Desert Provision Co. (P 467), Banning 

Olsen Meat Co. (P 201), 4505 Howard, Riverside 

Palo Verde Meat Packing Co. (S 27), Blythe 

Temecula Meat Packing House (S and P 366), Temecula 


SAN BERNARDINO COUNTY 


C. K. Packing Co., Inc. (S and P 154), Box 214, Upland, Walker’s Markets, Inc., 
a tenant 

E15 De Mayo (P 167), 10122 Turner Avenue, Cucamonga 

Klapp’s Packing House Market (S 172), 12619 South Euclid, Ontario 

La Carreta (P 457), 1031 North Mount Vernon, Colton 

La Tolteca Tamale Factory (P 380), 579 North Mount Vernon, San Bernardino 

Otto’s Sausage Kitchen (P 284), 132 East Highland, San Bernardino 
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Ozzie’s Wholesale Meats (P 369), 555 Valley View, San Bernardino 

Sage’s Complete Market, Inc. (P 430), Base Lane and East San Bernardino 

San Bernardino Saus. Co. (P 57), 7759 Victoria, Highland 

Smith Packing Co. (S and P 101), 1143 South B. San Bernardino 

Victor Valley Packing Co. (S$ 128), Stoddard Wells Road and Route 18, Victorville 
Zand R Sausage, Inc. (P 319), 10918 Cherry, Fontana 


SAN DIEGO COUNTY 


Arbo Frozen Meat Product, Inc. (P 339), 1841 India Street, San Diego, McFarland 
Food Product, a tenant 

Best Ever Meat Co. (P 87), 636 East Chula Vista, Chula Vista 

Bradshaw Meats (P 392), 3758% 30th, San Diego 

Central Meat Co. (P 276), 1811 C. San Diego 

Cuyamaca Meats, Inc. (S and P 65), 1200 West Main, El Cajon 

El Charro Tamale Co. (P 374), 244 North Orange, Escondido 

Hamilton Meat Co, (P 277), 825 Imperial, San Diego 

Powers Sausage Co. (P 234), Nestor 

San Diego Commissary Co, (P 477), 3233 Kurtz, San Diego 

San Diego Food Specialties Shop (P 280), 404 Third, San Diego 

Superior Meat Co. (P 386), 322 Fifth, San Diego 

Talone Packing Co. (S 32), Box 728, Escondido 

Triangle Market Co. (P 44), 441 10th, San Diego 

Wright Packing Co. (S 89), 2510 Cleveland, National City 


SAN LUIS OBISPO COUNTY 


American Refrigerator Co. (P 455), 241 Pismo, San Luis Obispo 
Atascadero Tamale Factory (P 375), Atascadero 

Berkemeyer Market (P 231), 1021 Chorro, San Luis Obispo 
San Luis Meat Co. (S 123), Box 250, San Luis Obispo 

United Meat Market (P 40), 714 Higuara, San Luis Obispo 


SANTA BARBARA COUNTY 


Danny’s Tamale Kitchen (P 300), 536 Milpas, Santa Barbara 

Fiesta Tamale Shop (P 384), 727 Chapala, Santa Barbara 

Jordano’s Inc. (P 262), 85 West Canon Pordido, Santa Barbara 

La Toltca (P 474), 614 East Haley, Santa Barbara 

Santa Maria Meat Co. (S 218), 1395 East Donovan Road, Santa Maria 


VENTURA COUNTY 


Ventura Meat Packing, Inc. (S and P 14), Saticoy 


{Producers Cooperation, published by a Producers Commission Association, April 
17, 1957] 


YIELD AND GRADE SELLING 


5 

Yield and grade selling results in the loss of bargaining power for the live- 
stock producer—the turning over of the supply to the buyer with no price estab- 
lished. This method was devised not to sell livestock, but to furnish a basis 
for encouraging the production of hogs that would compete for a specialized 
market—the export trade from Canada to the British Isles. Its adaptation to 
the pricing of livestock came as an afterthought. 

Too late farmers and livestock producers in Canada discovered that selling 
on a yield and grade basis destroyed their competitive market and gave them 
little or no voice in the price they received for their hogs. The system resulted 
in two major disadvantages : 

No competitive bidding—Only payment by the packer who slaughters the live- 
stock. Since each particular lot of livestock may be worth more to a given buyer 
on any certain day than it is to other buyers, the yield and grade system eliminates 


96278—57 
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any possibility for the producer to determine which buyer would pay the most for 
his livestock. 

As a result, the seller is at the mercy of the slaughter’s generosity. Actually, 
it amounts to slaughtering on a cost-plus basis with the producer assuming all 
the risk, including the financing of the raw materials—the livestock. This is 
a far cry from our present day highly competitive livestock marketing system 
in the United States. 

Lower general price levels —The lack of competition to obtain supplies often 
results in the packer paying lower prices for livestock, which, in turn, allows too 
many inefficient packers to stay in business at the expense of the livestock 
producer. 

COMPETITION SUPPORTS MARKET 


Let’s compare this with our present terminal marketing system which func- 
tions on the basis of getting the livestock to the buyers that can make the best 
use of it and consequently pay the highest price for it. This system makes 
packers compete in the open market for volume of livestock to kill. Packers 
need volume in order to make the most efficient use of their available labor and 
facilities and thus hold down their processing cost per unit of meat produced. 

Under our present system, we are witnessing the ability of small- and medium- 
sized packers with modern, efficient plants to compete with the larger packers, 
both regional and national. Meatpacking in the United States today is perhaps 
the only big industry in the country in which many small- and medium-sized 
units are able not only to hold their own, but often to do better, relatively, from 
a profit standpoint, than most of their larger competitors. 

Would these packers turn the meat over to the retailer, tell him to go ahead 
and sell it, to deduct his expenses and profit and send the balance to the packer? 
That would be just as sensible and practical as the system of selling on a yield 
and grade basis would be for the livestock producer. 

It won’t happen here overnight, but looking back, Canadian livestock pro- 
ducers have found that yield and grade is not something that will go away if 
you turn the other cheek. 





(The National Provisioner, December 8, 1956] 
ALIVE AND KICKING 


Out of a good sample of the manufacturing meat industry—518 plants to 
be exact—494 have just told the National Provisioner that they plan significant 
expansion in their buildings or the addition of major equipment items during 
the coming year. 

Of the firms reporting, 55 have plans for new and/or branch plant buildings; 
80 will construct additions; 7 will undertake renovation; 8 will add livestock 
space; 13 will build new and larger shipping facilities; 15 will expand storage 
and warehouse facilities, and 24 companies will improve or enlarge their office 
space. 

About 10 percent—5l1 firms—are going to build new and/or larger livestock 
slaughtering facilities, while 117 plan significant changes or expansion in their 
refrigeration systems. Addition or expansion of freezing capacity is planned 
by 52 companies. Thirty-six firms intend to give attention to their rendering 
departments, either enlarging them or adding new equipment, while 24 are 
focusing on fabricating and cutting facilities. Twenty-eight of the reporting 
companies will add or renovate existing sausage kitchens, and 44 plan to acquire 
more sausage equipment. 

Smokehouse facilities are slated for replacement or expansion in 45 plants; 
43 firms plan to add packaging departments, and 23 will add wrapping equipment. 

Plenty of other small and large projects, too numerous to mention here, were 
reported to the Provisioner in the survey. 

The companies reporting in the survey did not include any of the major national 
packers, and only a few of the large regional organizations. The results rep- 
resent, therefore, a cross Section of the intentions and plans of the so-called 
independent meatpackers and sausage manufacturers from the Atlantic to the 
Pacific. 

There appears to be little wrong with the vitality and the optimism of a group 
of enterprisers who can embark on a program like the one outlined above. 
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Sales and net earnings of 19 individual corporations whose 1956 earnings 
exceeded $114,000,000 





| 

| Percent 

Corporation Net earnings| Net sales earnings 

| to sales 

| Million 
dollars 

General Motors Corp.-._.- » seated edentmeretiea titel eamatal mendes te 847.4 | | 7.8 
Standard Oil Co. (New Jersey). ._.-.--- iak eee ees 808. 5 11.3 
American Telephone & Telegraph Co___.......----- Date 755. 9 13.0 
E. I. du Pont de Nemours & Co-_-_--. Sapo hia San aiken 383. 4 20.0 
United States Steel Corp_.--- IR ilies lee aad aac | 348.1 | , 8.2 
ED Suan o eeenencwepeecccbanagneccbod eS 336, 4 ¢ 34.0 
Texas Co a SO alk TN ins ait ee cede eee 302.3 2, ( 14.8 
Gulf Oil Corp-. ei ae ee ee 282. 6 2,3 12.1 
Standard Oil Co. (California)_.........._- an ete eel 267.9 1, 18.4 
Socony Mobile Oil Co., Inc___----- aon wien eae nen dare @ 249. 5 27! 9.1 
Ford Motor Co ____..-- SS Bae : = 236. 6 4 5.1 
General Electrie Co BSS Soa ns eine eel wana 213. 8 4, 5.2 
Humble Oil & Refining Co___- a Fe Pee ae ae a A 178. 9 1 15.0 
AR a a a ee ee ae: et a 164.8 3, { 4.6 
Bethlehem Steel Corp-.-.............--...- a os ‘ 161. 4 2,3 6.9 
Standard Oil Co. (Indiana) ee asky teense 149. 4 1, 8¢ 7.9 
Union Carbide & Carbon Corp......................... a 146. 2 | 11.0 
OC CAONIOE CHa. nb ncmonanccenenas eee 143, 2 5 25. 3 
Se ie PUN Shes cada A eed kedige ao nccounigy as ckddehon ade cats 135. 8 1,6 8.3 
RI os 55 Go ca cet cans ai cnench essen mm cidacaetay a Wieits | 6, 112.1 60, 707. 4 | 10.1 
Meatpacking industry total. Sai Se aienes 114.0 11, 325.0 | 1.0 


Source: Compiled by the American Meat Institute from summaries of year-end statements published in 
the Chicago Wall Street Journal. This list is not necessarily complete as not all companies publish annual 
financial reports. 


Financial summary of all United States manufacturing corporations, 1952-56 


[In billions of dollars] 

















Item 1956 1955 | 1954 1953 | 1982 
Sales... -_. EAs 307.3 278. 4 | 248. 5 265.9 250. 2 
Costs and expemses--_.-............--- A 278. 5 250. 7 228. 0 241.9 227.7 
Net operating profit.........-- dit 28. 7 27.7 | 20. 5 24.0 | 22. 5 
Other income—net .__..........-.-- “ 1.0 9 -4 4) 5 
Net profit before Federal taxes____- 29.8 28. 6 | 20. 9 24. 4 22.9 
Provision for Federal income taxes__-- 13. 6 13. 5 9.7 13. 1 12.2 
Net profit after taxes _.___- : 16, 2 15.1 11.2 11.3 10.7 
Cash dividends._.._- - 7.4 6.8 5.9 5.6 5.5 
Retained earnings--...........-- . 8.8 8.3 5.3 5.7 5. 2 
Profits after taxes per dollar of sales 
cents_- 5.3 5.4 | 4.5 4.3 4.3 
Rate of profit after taxes on stoekholders’ 
equity at end of year__--- ...percent 12.0 12.3 9.8 10.4 10. 2 


Source: Financial report for United States manufacturing corporations, 1956. Securities and Exchange 
Commission release dated May 1, 1957. 
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Net income after tawes of leading manufacturing corporations, 1955-56 


[Ranked according to return on sales, 1956] 






















































Num- Return on sales! Return on net | Income after taxes 
ber of (percent) assets (percent) (million dollars) 
com- Industry group ok eae Accel 
panies 
1956 1955 1956 1955 1956 1955 
| 
Oe | deeb lili tL Rigahsnocwace-n0s~~ 16.4 16.5 19.5 20.3 $124.7 $112.0 
22 | Drugs and medicines.................--- 11.9 10.5 22.4 18.6 201.3 154, 7 
46 | Nonferrous metals_................------ 10.5 9.5 17.8 16.6 661.9 551.2 
101 | Petroleum production and ennai Moaacta 10.4 10.6 14.7 14.1 3, 144.8 2, 769. 5 
63 | Chemical products._.-...............--- 9.1 10.0 15.6 17.5 983. 7 1, 009. 9 
55 | Other stone, clay products... _._.......-- 8.9 9.0 15.8 16.5 212.0 197.7 
BD Ff Ce tte ie nels ons hnSiinenesennccences 8.6 9.1 13. 2 14.0 111.0 107.9 
ee Be Ot mo acantanoeee 8.6 8.6 13.9 14.3 50.8 49.8 
UR SRE Ss ho ae 8.3 9.0 16.6 20.6 164.9 177.8 
78 | Paper and allied products__..........--- 8.0 8.3 13.8 14.0 463. 4 424.6 
Bb I idk Hlowxnnenbmeo conse 7.2 | 7.8 13.9 15.2 1,107.8 1, 092.7 
58 | Instruments, photographic goods, etc -_-' 7.2 7.8 16.4 16.9 214.6 | 194.4 
22 | Paint and varnish 6.9} 6.7 17.5 16.3 111.6 | 94.8 
26 | Office equipment 6.6 7.0 17.3 16.7 144.5 | 124. 6 
51 | Hardware and tools_- 6.3 5.7 12. 2 | 11.3 67.7 | 57.7 
NTE ee nnn ee oe ceca 6.2 5.7 14.9 11.6 364. 2 | 263. 4 
13 | Autos and trucks___._...._- 5.7 | 7.4 15.7 29.8 | 1,113.1 | 1,743.0 
19 | Furniture, wood products _- 5.2 5.8 11.8 12.9 28.8 | 29.1 
38 | Printing and publishing. = 5.2 4.3 14.0 13.0 65.7 | 57.4 
22 | Soap, cosmetics, etc................---- 5.1 5.3 16.2 16.3 114.0 | 104.8 
18 | Tobacco products._...............------ 5.1 5.0 12.0) 11.7 173.0 162.8 
57.1: Aupemopie petts..1. .......-........25.. 5.0 5.3 13.3 15.9 198.9 215.8 
10 | Agricultural implements. ___----.---.--- | 4.8 5.2 8.3 8.9 148.1 | 152.0 
Household appliances---_.........--.--- 4.7 4.6 12.1 12,2 77.5 | 71. 2 
81 | Building, heat, plumbing equipment-__- 4.6 | 49] 11.2 11.3 153.9 144.3 
77 | Miscellaneous manufacturing..........-- 4.6 4.6) 10.3 10, 2 151.8 | 140. 2 
29 | Tires, rubber products..............-..- 4.5) 45) 13.6 15.3 233. 9 | 230. 7 
21 | Railway equipment.._.............---.-- 4.4 4.7 9.9 8.5 95.9 | 80. 5 
112 | Other metal products_-.-._.............-- 4.3 4.8 12.1 12.8 261.9 | 255. 8 
85 | Other food products_.................... 4.2 4.0 11.8 11.8 326. 1 307. 2 
96 | Electrical equipment, radio, and TV_...| 3.7 4.4 11.9] 131] 5022] 519.5 
a ne manmnen | 3.7 3.2 6.7 | 5.5 | 39.8 | 32.1 
Se FE IE oo veiccnwbeccnscceneed | 3.6 | 4.1 6.6 | 6.3 | 187.0 | 174.4 
38 | Aircraft and parts..i.................... 3.4 3.9 21.6; 243 320.1 315. 2 
RE SS eee ee 3.3 3.5 10.3 11.4 41.9 | 40.9 
are Sosa neh re sey 3.3 ma) weil IRe 60.0 | 57.5 
2 Se a ee ee 3.3 3.1 8.1 | 8.7 28.9 | 30. 5 
48 | Clothing and apparel-_____............-- 3.2 3.1 | eek 6.9 33.0 28.5 
0D) DU i sb wedi cecessec ice eecee ee cose 3.0 | 3. 5 | 6.3 6.5 76. 2 | 77.5 
12 | Daisy. groducts. £03.-..-...-2-2........ |} 26] 25] 124] 121 98. 6 90.4 
BE) IE Ri dciinaneedbennteneees 9 | .8 Pads 6.8 | 65.1 | 59.3 
1, 843 All manufacturing companies. - --- | 6.0 6.7 13.9 14.9 | 12,724.3 | 12, 503.3 
t 














Source: National City Bank Letter on Business and Economic Conditions, the First National City 
Bank of New York, April 1957. 


Mr. Harpensercu. Now, if I may, sir, I would like to ask Mr. 
Brown to give you any comments he may have in supplementation of 
this presentation. 


STATEMENT OF H. TEMPLETON BROWN, GENERAL COUNSEL, 
AMERICAN MEAT INSTITUTE 


Mr. Brown. Thank you, sir. 

I would like to comment on some questions that seem to have been 
raised this morning. The first seems to be the implication that if a 
person is subject to the jurisdiction of the Department of Agricul- 
ture, in some way he escapes effective regulation of his activities in 
the field of unfair trade practices, restraints of trade, discriminatory 
pricing, and soon. Nothing could be further from the truth. As has 

een stated by Mr. Hardenbergh and others, the Packers and Stock- 
yards Act has more teeth in it than does the Federal Trade Commis- 
sion Act. 
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Further, and this is a fact that seems to be everlooked completely, 
the Department of Justice has full and coextensive jurisdiction with 
the Department of Agriculture in the regulation of activities in virtu- 
all these fields. It has power under the Sherman Act and has power 
under the Clayton Act, and also under the criminal provisions of the 
Robinson-Patman Act. 

I think, as a matter of fact, the record of the meatpacking industry 
during the years that it has been subject to regulation by the Depart- 
ment of Agriculture, has been outstanding. 

Mr. Dixon. May Lask the witness a question ? 

The CuaIrMan, Yes, sir. 

Mr. Dixon. You say nothing could be further from the truth in 
regard to poor enforcement of the United States Department of 
Agriculture. At the Senate hearings, Assistant Secretary of Agri- 
eulture Butz admitted that the United States Department of Agri- 
culture neglected enforcement of title II relating to unfair trade 
practices in the meat industry. 

Here is a portion of the conversation between Senator Watkins 
and Secretary Butz: 

Senator WATKINS. I recognize that you are spread thin, and that is our com- 
plaint, that you do not have enough force to do the job under title IT. 

Mr. Burz. It is quite true. For 26 years it has not been adequately enforced. 
For a number of years our enforcement has been inadequate. 

So I maintain that it is true. So does Secretary Butz. 

The Cuatrman. Even if it is true, he pointed out that the request 
for appropriations had probably been too modest. He further pointed 
out that no regulatory authority was ever overstaffed or overfinanced. 
I don’t agree that that is the reason to take it away from Agriculture 
and give it to the Federal Trade Commission. If they are not en- 
forcing, it is our responsibility to see to it that they do enforce it. 

Mr. Jonnson. Isn’t it a point, though, that of all unfair trade 
practices this is the only one that is regulated by the Department of 
Agriculture? 

The Cuatrman. This is primarily agricultural. That is the reason 
we put it under agriculture. That was pointed out by Mr. Harden- 
bergh. Meatpacking is considered closely related to agriculture. 

Mr. Jonnson. Isn’t it true, though, that this is the only one of the 
Department of Agriculture ? 

The CHatrman. There are numerous acts that come under the 
Department of Agriculture. 

Mr. Jonnson. I am talking about unfair-trade practices. 

Mr. McIntr1re. I would like to point out to Mr. Johnson that the 
whole field is under the Perishable Agricultural Commodities Act, 
which is administered by the Department of Agriculture. 

Mr. Brown. It is also true that the Commodities and Exchange Act 
is under the Department of Agriculture. 

It has been true in the past that, whenever any regulatory agency 
exercises and has to exercise a large degree of regulatory power over 
an industry, it seems logical to also entrust to that agency the regula- 
tion of fair-trade practices, That is true of the CAB, it is true of the 
Interstate Commerce Commission, it is true of any of the boards that 
regulate public utilities, it is true of the Federal Reserve Board, and 
it is true of others. 
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In the packing industry, you have a portion of agriculture that is 
subject to intensive regulation in various fields. I would like to point 
out that, in addition to the acts that have been mentioned by Mr. 
Hardenbergh, which very definitely affect the meatpacking industry, 
and which provide for regulation over it, there remains substantial 
regulatory power over the meatpacking industry under section IIT 
of the Packers and Stockyards Act. 

There is very little distinction between many of the activities con- 
ducted under section 2 and under section 3. Section 3 is a regulation 
of the markets. The packers make most of their purchases of stock on 
the markets. Practically all investigations of the packers by the De- 
partment of Justice or anyone else has been directed to the livestock 
purchases on the public markets. 

The Department of Agriculture would be required to continue its 
regulation of the public markets, even if the remainder of its jurisdic- 
tion were transferred to the Federal Trade Commission. You would 
therefore have the Department of Agriculture regulating purchases 
on the markets, and having direct control over packer-buyers who 
are registered as dealers. 

Then you would have the Federal Trade Commission with an over- 
lapping jurisdiction, let us say, on the direct markets or elsewhere, 
that it seems to me would be completely unworkable. 

You have not quoted all of the statement made by Secretary Butz 
in the course of those hearings with which I am conversant. He indi- 
cated actually a very thorough type of supervision. In connection 
with the question that you have asked, Congressman, I think you will 
be also interested in a letter that I wrote to Senator O’Mahoney at 
his request. 

As you possibly know, the Department of Agriculture operates 
largely through a method of regulation which has been tremendously 
effective. Instead of going out and accusing a person publicly of com- 
mitting an improper act, in most instances it calls in a person and says, 
“Now, this is a practice that to us is questionable. Why not quit it?” 

In most of these cases, the practice is quit. There have been hun- 
dreds of instances in which activities that may or may not have been 
unlawful—they were at least considered questionable by the Depart- 
ment of Agriculture—those practices were discontinued as a result of 
this informal type of regulation, a regulation that is made effective 
because of the ability of the Department of Agriculture to get along 
with the industry that it is regulating. 

At the request of Senator O’Mahoney, I collected this information 
from Mr. Millard Cook, formerly Chief of the Packers and Stock- 
yards Division. I have here examples of discrimination, unfair trade 
practices, and virtually every area. 

At the close of what I say, I would like to make this a part of the 
record. I think you particularly would be interested in seeing what 
has been done in this area. 

The Cuarrman. Without objection, that material will be placed in 
the record at the conclusion of your statement. 

Mr. Brown. Questions have been asked about the Department of 
Justice, particularly a large case filed in 1948. This is the case with 
which I am conversant too; that is 1 of 12 cases brought by the 
Department of Justice since the act went into effect. 


rine 
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Any industry close of the pocketbook of the public is going to be the 
subject matter of suspicion and investigation. That has been true of 
the packers’ industry in the past, and will be true in the future, and 
true of other industries. 

As Mr. Hardenbergh said in his statement, the Department of 
Justice over the last 15 years actually brought 11 major criminal and 
civil cases. This involved every phase, and every single case has 
been lost on trial, has been dismissed by the court, or has been dis- 
missed by the Government. The suit brought in 1948 called for the 
dissolution of what were then the four largest packers. It questioned 
activities of packers in the field of direct buying, in the field of buying 
on the direct markets, in the field of the pricing area, and in the field 
of acquisition and mergers. The question has been asked why it took 
6 years to have that case terminated. That is not unusual for either 
the Department of Agriculture or the Federal Trade Commission. 
It involved hundreds of interrogatories, the supplying of tons and tons 
of documents that were analyzed, the taking of extensive depositions. 

They were not 6 years in which nothing was done. They were 6 
years of intensive investigation of every phase of the activities carried 
on by these packers, and in 1954 that case was dismissed. I say that 
attests in itself to the effectiveness to the type of regulation that has 
been done by the Secretary of Agriculture. 

The CuarrmMan. You said it took 6 years, and that that is not un- 
usual. You know that statement does not hold water. If it took the 
Government 6 years in every case, the Government would never get 
through prosecuting, and would not determine anything. What hap- 
pened is the packers probably drew it out for 6 years, and the Goy- 
ernment finally threw up its hands and quit. 

Mr. Brown. No, no; I could name case after case filed by the Federal 
Trade Commission that has taken 6 years. 

The Cratrman. This is not the Federal Trade Commission. I am 
not going to argue with you, but they are not properly handled. It is 
not going to take 6 years to try a lawsuit. If you haven’t sufficient 
evidence to make out a prima facie case you should quit. I wouldn’t 
attempt to justify a delay of 6 years in a case that ended up in a 
nonsuit. 

Mr. Brown. That purpose was to indicate 

The Cuarman. You explained to Dr. Dixon why it took that long. 
It needs more than that explanation, to me. 

Mr. Brown. I think all I was trying to indicate was the thorough- 
ness of the investigation. 

The Cuarrman. That was a Federal Trade Commission investiga- 
tion. We are not talking about Federal Trade Commission here. 

Mr. Brown. No; it was a Department of Justice investigation. 

The CHatrrman. We won't take any more time talking about that 
prosecution. 

Mr. Brown. It was a Department of Justice prosecution. 

The Cuarrman. All right, it was a Department of Justice prosecu- 
tion. Come back, now, to the Department of Agriculture. 

As I understand, you maintain that the Department of Agriculture 
is authorized fully and adequately equipped to do the necessary job 
of prosecuting and policing in the evaluation of this law. 

Mr. Brown. Yes, sir. 
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The Cuatrman. You also propose amendment of the Packers and 
Stockyards Act. 

Mr. Brown. That is correct. 

The Cuarman. You want jurisdiction left with the Department of 
Agriculture ? 

r. Brown. That is correct. 

The Cuarmman. In taking that position, you are not trying to 

escape punishment or investigation ? 

Mr. Brown. No, I say that the yacking industry has been subject 
- more intensive examination aul investig: ation than any other in- 

ustry. 

The Cuatrman. Mr. Hardenbergh in his statement, on page 6, gave 
us a partial list of the laws administered by the U nited States De- 
partment of Agriculture, in addition to the ‘Packers and Stockyards 
Act. The thing for us to decide here is whether or not we are going 
to amend the Packers and Stockyards Act. I for one am in favor of 
keeping that activity in the Department of Agriculture if it is pos- 
sible to do so. 

I have been impressed by Mr. Butz’ statement that the Secretary 
of Agriculture be authorized upon proper filing to call upon the 
Federal Trade Commission to take charge of a certain case, deter- 
mined on the circumstances involved in that particular case. You 
don’t go into that too much. 

Mr. Brown. No, I think he explained it very carefully and very 
fully. 

(The letter from Mr. Brown to Senator O’Mahoney dated May 29, 
1957, is as follows:) 


Mayer, FRIEDLICH, Spress, TIERNEY, BROWN & PLATT 
(MAYER, MEYER, AUSTRIAN & PLATT), 
Chicago, May 29, 1957. 
Re 8. 1356 hearings. 
Sour JOSEPH C. O’MAHONEY, 
Chairman of the Senate Judiciary Subcommittee of Antitrust and Monop- 
oly, Washington, D. C. 

Dear SENATOR O’MAHONEY: When appearing before your committee on May 
20, I referred to the practice followed by the Department of Agriculture of 
handling a large portion of its regulatory burden under the Packers and 
Stockyards Act by informal conference and agreement, and to the effectiveness 
of that procedure. You asked at that time, if I would supply further infor- 
mation, giving examples of such regulatory action. I have since discussed the 
matter with Mr. Millard J. Cook, formerly Chief of the Packers and Stock 
Yards Division of the Production and Marketing Administration of the De- 
partment of Agriculture, who appeared before your committee as a witness in 
earlier hearings, and the following information has been supplied and verified 
by him. The practices referred to occurred on various different markets and 
were engaged in by differing groups of packer buyers, dealers, commission men 
or others. 

1. Qn a number of markets packer buyers permitted speculators to pur- 
chase a large part of the livestock being offered for sale before actively en- 
gaging in the direct purchase of such livestock themselves. Thereafter pur- 
chases made by these speculators were resold at a markup to the packer buyers. 
It was felt that such practice was indicative of an absence of competitive bid- 
ding and in each instance where it existed its discontinuance was accomplished 
through the informal conference with packer representatives and the other 
parties involved. 

2. On certain markets packer buyers made it a practice to buy from speculators 
lots of hogs of mixed weights and quality while refusing to bid on mixed lots 
offered by commission firms. The Packers and Stockyards Division was able to 
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correct what it considered to be an improper buying practice through informal 
conference. 

3. A somewhat similar condition involved the purchase of hogs previously 
acquired by speculators from commission firms at a discount because of being 
piggy or polyarthritic. Packer buyers in certain instances were purchasing such 
hogs from speculators at prices prevailing for hogs of good quality while refus- 
ing to buy such hogs from commission firms except at a discount. 

4. At some markets packer buyers would bid only on hogs or lambs in the 
alleys of certain commission men and would not bid on comparable lots of 
hogs or lambs being offered for sale by other commission firms. The Packers and 
Stockyards Division took this to be in the nature of.a distribution of receipts 
with elimination of adequate competitive bidding. 

5. On several occasions it was alleged that buyers for a packer declined to 
bid on specific consignments of livestock forwarded to a second market when 
such livestock had already been bid upon but not sold at the first market at which 
it was offered for sale. 

6. Packers on one major market contacted producers directly demanding 
refunds from the purchase price of certain lots of livestock as to which the 
packers contended slaughter results were unsatisfactory. The livestock in ques- 
tion had been bought outright and unconditionally from commission men. 

7. Packer buyers on some markets made it a practice to inform each other of 
the prices which they paid, purchases made and the prices being asked by com- 
mission firm salesmen. It was felt by the Packers and Stockyards Division 
that the exchange of price information might act as a restraint upon competitive 
bidding and was therefore improper. 

8. Packers with plants located adjacent to major terminal markets sometimes 
refrained from placing their own buyers on the market. Purchases were made 
by local dealers who might in turn resell a part of the livestock acquired to 
such packers. The Packers and Stockyards Division took the position that 
packers so located should maintain their own buyers on the market and not 
give their main competitors a free hand in bidding. 

9. In a number of instances individual buyers attempted to influence com- 
mission firm salesmen by indicating that they would not thereafter purchase any 
livestock from such salesmen unless the lots then under consideration were 
sold in line with the packer buyer’s offers. 

10. In certain instances it was found that packers were paying truckers to 
use their influence to induce producers to sell their livestock direct to the packer 
in question rather than to consign it to a public market. Such relationship 
between the packer and trucker was not disclosed to the producer. 

11. In at least one instance, and possibly more, a packer who was planning 
to purchase a public livestock auction market and to function at such market as 
the selling agent of producers was advised that the Packers and Stockyards 
Division would not approve such a purchase. The proposed purchase or pur- 
chases were not made. 

12. After World War II some seventy-odd packers, after discontinuing the 
use of Federal meat grading, proceeded to market their products with a stamp 
simulating the Federal meat-grading stamp. Informal discussions resulted in a 
discontinuance of this practice. 

13. Many complaints have been received and informally processed by the 
Packers and Stockyards Division with respect to the allegedly misleading char- 
acter of statements or reproductions appearing in packers’ advertising copy and 
also in the labeling of packers’ products. 

14. Similarly, the Packers and Stockyards Division has in the same manner 
processed complaints that the method of packaging of certain packers’ products 
tended to conceal the quality of the product. In the packaging of bacon it was 
contended that certain packers so arranged the bacon in the cellophane wrapping 
as to conceal the large proportion of fat. 

The foregoing are examples of practices which the Packers and Stockyards 
Division considered to be in restraint of trade or to constitute unfair trade 
practices, improper acquisitions, improper labeling, deceptive advertising, and 
price discrimination. In every instance the practice complained of was ter- 
minated following informal conference and discussion. 

Again, let me take this opportunity to thank you for your courtesy to Mr. 
Hardenbergh and myself in the conduct of the hearing. It was a pleasure to 
appear before your committee, and I am hopeful that we were able to suggest 
considerations which may be of value to you and the other committee members. 
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I do not believe that there is any real difference in our objectives and am hopeful 


that a method of accomplishing them can be worked out which will be satis- 
factory to all. 


Very sincerely yours, 


H. TEMPLETON Brown. 
The Cuarrman. Are there any further questions? 
If not, the committee stands adjourned until tomorrow morning 
at, 10 o’clock. 


(Whereupon, at 12:05 p. m., the committee adjourned until the 
following day, July 10, 1957, at 10 a. m.) 
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WEDNESDAY, JULY 10, 1957 


House or REPRESENTATIVES, 
CoMMITTEE ON AGRICULTURE, 
Washington, D. C. 

The committee met, pursuant to recess, at 10:10 a. m., in room 
1310, New House Office Building, Hon. Harold D. Cooley (chair- 
man) presiding. 

The Cuairman. The committee will please be in order. 

I ask unanimous consent at this time to have inserted in the record 
a letter and statement submitted by Watson Rogers, president of the 
National Food Brokers Association. Without objection they will be 
inserted at this point. 

(The letter and prepared statement by Mr. Watson Rogers is as 
follows:) 


NATIONAL Foop BROKERS ASSOCIATION, 
Washington, D. C., July 8, 1957. 
The Honorable Haroitp D. CooLey, 
Chairman, House Agriculture Committee, 
House of Representatives, Washington, D. C. 


DeaR Mr. Coortky: In connection with the hearings your committee is 
holding this week on H. R. 7743 and H. R. 8536, we would like to respectfully 
request that this letter and the attached statement be made a part of your com- 
mittee hearings. 

Our association is opposed to passage of H. R. 7743, as we feel that it is not 
the complete solution to the problem—it does not fully meet the needs which now 
exist for amending the Packers and Stockyards Act. It is our belief that this 
bill not only will not solve the problem; we fear it may raise other problems. 

Instead, we urge the passage of H. R. 8536 which is similar to a bill which is 
now being considered in the Senate. For the same reasons that we favor the 
Senate bill S. 1356, we favor H. R. 8536. These reasons are outlined in our 
testimony before the Senate committee which considered the bill. We are en- 
closing this statement and request that it be included as part of our statement 
to your committee. 

Again, we respectfully urge that your committee not report out H. R. 7743 
but instead report out H. R. 8536. The latter bill is urgently needed by the 
entire food industry. 

Sincerely, 
WATSON Rocers, President. 


STATEMENT OF WATSON ROGERS, PRESIDENT, NATIONAL Foop BROKERS ASSOCIATION 


Mr. Chairman and gentlemen of the committee, my name is Watson Rogers 
and I am president of the National Food Brokers Association. Our associa- 
tion has its headquarters located at 1916 M Street NW., Washington, D. C. 

During the 54-year history of this association, we have worked and fought to 
maintain and to preserve competition and fair play in the food industry in this 
country. Our efforts through the years have been for the betterment of the 
entire food industry and not just any one segment. 

With this as background, we come to you to urge that you act favorably and 
promptly on §S. 1856. This bill would make it clear that just because a food 
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and grocery distributor owns or has an interest in a meatpacking plant, it is 
not thereby exempt from the provisions of the Federal Trade Commission Act, 
the Robinson-Patman Act, or the enforcement powers of the Federal Trade 
Commission. 

We believe that it would mean tragedy for the food industry if every dis- 
tributor who owned or operated a meatpacking plant were to be exempted on 
the basis of this technicality from enforcement by the Federal Trade Com- 
mission of the Robinson-Patman Act and the Federal Trade Commission Act. 
This would create utter chaos in the industry. 

For proof of this you have but to observe the effect of the decision of the 
trial examiner in the FTC Food Fair case, that under the Packers and Stock- 
yards Act any distributor was free of the jurisdiction of the Federal Trade Com- 
mission if it owned only a 20-percent interest in a meatpacking plant. This 
alone has raised a tremendous cloud over the industry and now everyone is 
waiting to see what the Commission’s decision will be. There appears to be 
litthe doubt that it will uphold the decision of the trial examiner—not because 
it believes in exempting such firms from its provisions, but because the loophole 
which exists in the law is an ironclad one. 

We cannot envision an industry with half of it permitted to ignore the laws 
which were passed to insure free and fair competition for all. It would mean 
that the price of exemption from the Robinson-Patman Act and the Federal 
Trade Commission Act would be the cost of a part interest in any small meat- 
packing plant. Many of our very finest customers do not have the available 
extra cash to make such an investment or do not choose to do so. Many of them 
have no desire to get into the meatpacking business. 

We want to make it clear that we are not entering any controversy within 
the meatpacking industry. Generally speaking, we do not have any experience 
in the purchase and slaughter of livestock. Our great concern is over trade 
practices in distribution of all food and grocery products, which could have a 
serious effect on competition. For that reason we feel that S. 1356 should be 
enacted immediately. There should be no question as to who has jurisdiction 
over such a large segment of distribution in the food industry. 

I think it is well known that the members of the National Food Brokers Asso- 
ciation believe in equality of opportunity. That is why we are so actively urging 
the passage of 8S. 11, another bill which you are considering. We likewise believe 
in equality of responsibility—the responsibility of all segments of the industry 
for compliance with the same laws. For some distributors to be exempted from 
the laws which apply to their competitors would be dangerous. It would mean 
rank discrimination—in direct contradiction to the Robinson-Patman Act which 
was passed to prevent such discrimination. 

Conditions prove the need for strengthening the Robinson-Patman Act by 
passage of S. 11. It should not be further weakened by removing from its juris- 
diction an important segment of the industry. This would be the result, how- 
ever, unless you pass 8, 1356. 

Please keep in mind, however, that important as 8. 1356 is, you will not close 
all the loopholes with it. It is likewise essential that to preserve fair competition 
and to prevent monopolies in the food industry you must also pass 8S. 11, thereby 
giving the Federal Trade Commission the power to stop price discriminations 
which have a tendency substantially to lessen competition or to create a monopoly. 

As you'may know, our members are the local sales representatives for food 
and grocery manufacturers in every part of the Nation. Through the services 
of our members, thousands of firms are able to obtain national distribution at 
an economical sales cost. In the local markets our members are in contact with 
all grocery field distributors. They see at firsthand what local conditions are. 
They are among the first to observe the destructive course of unfair price dis- 
criminations. And that is why they see the need for passage of S. 1356. They 
can readily see that if a large segment of the food industry is removed from 
responsibility for conmipliance with the Robinson-Patman Act and the Federal 
Trade Commission Act, discriminations will increase at a rapid rate. Discrimi- 
nations in the industry today are already too great. Are we going to enlarge 
this stream of harmful and destructive practices by freeing many distributors 
from the responsibility of complying with the law? 

The bipartisan sponsorship of this bill symbolizes the importance of it. It is 
not just a bill of one party, just as it is not a bill to aid one segment of the food 
industry. 8S. 1356 is a bill that is urgently needed to protect the welfare of the 
great majority of the food industry as well as the consumer. 
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The CuatrmMan. We have telegrams which I think it would be well 
for Mr. Heimburger to present to the committee at this time. 

Mr. Hermpureer. Mr. Chairman, the first one is addressed to you 
as chairman from Mr. Brown, of the California Cattle Dealers Asso- 
ciation, and it reads as follows: 


I am unable to appear at the open hearings which are being held on the pro- 
posed amendment (H. R. 7748) to the Packers and Stockyards Act that would 
redefine “packers.” I am opposed to H. R. 5282 but urge your support of H. R. 
7743. For the record, I desire to file the following statement : 

I have always had a free and open market for my cattle. With as many pro- 
ducers, feeders, and packers as there are engaged in the business, it would be 
virtually impossible for a small group of packers to develop a monopoly and con- 
trol the cattle market. Regulatory authority of the meatpacking industry should 
remain in the United States Department of Agriculture. It has the experience 
and understanding of the livestock and meat industry to watch out more capably 
for the best interests of the livestock producer and cattle feeder. The Packers 
and Stockyards Act was established for the benefit of the producer. I am a 
cattle feeder, also a member of the executive committee, and a past president 
of the California Cattle Feeders Association. 


Next, from C. A. Lakin, chairman of the Arizona Cattle Feeders 
’ 9 
Association, and it reads as follows: 
’ 


We urge your committee to oppose the legislation transferring jurisdiction 
over the meatpacking industry from the Department of Agriculture to the Federal 
Trade Commission. We endorse Congressman Hill’s bill H. R. 7748, which more 
accurately defines the term “packer.” We would like to have our position stated 
in the record. 


The next one is from George N. Tucker, manager-secretary of the 
California Cattle Feeders Association, to the chairman, and reads as 
follows: 


The California Cattle Feeders Association is opposed to the provisions of H. R. 
5282 and 8S. 13856 which would transfer jurisdiction over packers to the Federal 
Trade Commission. However, we support proposed amendment H. R. 7743 
which redefines ‘fa packer.” We respectfully urge your support of this amend- 
ment. 


This one is to the chairman from the California Cattlemen’s Asso- 
ciation, Robert O. Johnson, president, and reads as follows: 


The California Cattlemen’s Association is opposed to transferring.the juris- 
diction of the meatpacking industry from the Department of Agriculture to the 
Federal Trade Commission. Our association endorses principles of legislation 
to more accurately define the term “packer” as reflected in H. R. 7743 by Con- 
gressman Hill. We would like to have our position inserted in the record. 


This one is to the chairman from Ralph B. Johnson, executive vice 
president, National American Wholesale Grocers Association, and 
reads as follows: 


Urgent need for enactment of S. 1856 and companion House legislation H. R. 
5282, H. R. 7688, et al., to confer on Federal Trade Commission jurisdiction over 
unfair-trade practices in the meatpacking industry; H. R. 7743 and similar 
suggested amendments defeat entirely attempts to subject meatpackers to the 
Same legal restraints and supervision imposed on all other segments of American 
business and would perpetuate present inequitable situation wherein meat- 
packers enjoy virtual exemption from legal restriction applicable to the rest of 
the industry. Request permission to file with your committee written presenta- 
tion of our position in this matter and am prepared to have representative testify 
before your committee if considered necessary or advisable. 
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This is one from the Oregon Cattlemen’s Association and reads as 
follows: 

The Oregon Cattlemen’s Association is on record approving provisions of 
H. R. 7743 ; resolution following by mail. 

The final one, Mr. Chairman, is from an individual, I believe, and 
reads as follows: 

Urge your committee to oppose legislation providing for transfer of jurisdic- 
tion of meatpackers from United States Department of Agriculture to Federal 
Trade Commission and further urge you to support House of Representatives 
bill 7743 by Congressman Hill which clearly defines meatpackers and retains 
ener in Department of Agriculture. Statement for record follows by 
mal. 

Those are all of the telegrams, Mr. Chairman. 

The Cuarrman. Thank you. 

We are delighted to have Mr. F. W. Specht, chairman and president 
of Armour & Co., with us this morning, and we shall be glad to hear 
you now. Will you come around, please, sir. You may have your 
associates sit with you. 

We want to thank you for appearing before the committee. I think 
it is your first appearance before this committee. 

Mr. Seecur. It certainly is. 

The Cuarrman. We thank you very much for coming here; I am 
sure that the committee will be very glad to hear your statement. I 
ask that committee members not interrupt until you have finished 
your statement. 


STATEMENT OF F. W. SPECHT, CHAIRMAN AND PRESIDENT OF 
ARMOUR & CO., ACCOMPANIED BY R. H. BORCHERS, VICE PRESI- 
DENT, AND GEORGE E. LEONARD, JR., GENERAL COUNSEL 


Mr. Srecut. I think I would prefer to sit down because I do not 
want to talk to you but with you. I am certainly grateful for your 
remarks, and since I understand I have to conform to some kind of 
legal procedure I will introduce myself even though you have intro- 
duced me. 

Iam F. W. Specht, and I am chairman and president of Armour & 
Co., and a member of the American Meat Institute, and on my right is 
Mr. R. H. Borchers, who is group vice president in charge of all of 
our food operations, and on my left Mr. George Leonard, Jr., who is 
our general counsel. 

I am grateful that you have granted me permission to appear before 
the House Agriculture Committee on the subject of the legislation you 
are considering—amendment to the Packers and Stockyards Act of 
1921. 

I read some of the testimony before other committees of the House 
and of the Senate on this subject recently. When I realized the extent 
to which the packers of the United States were being maligned with 
unsupported statements, I felt that I could not remain silent. 

I am responsible to more than 60,000 employees and around 18,000 
stockholders. It would be seriously negligent, in their behalf as well 
as my own, to let some of these careless and unbelievable statements 
man in the record of this Congress without correction—by simple 
truth. 





JURISDICTION OF PACKERS AND STOCKYARDS ACT 73 


Under such circumstances, one may be expected to blame others. I 
do not propose to take that course today. Instead, let me explain my 
position in the simplest of terms. Truth alone can refute misstate- 
ments, regardless of their motivation. 

Reckless and untrue charges have been hurled at my company and 
at the entire meatpacking industry by persons who, from their ex- 
perience in the food industry, should know better. 

Some of these careless charges use that dangerous technique of 
half-truths. Some are so patently without basis of fact that the exact 
opposite is true. 

E. for one, have greater respect for the Congress and for its pur- 
poses, than to make casual statements here. These hearings provide 
our greatest protection. In the final analysis, this is the way our 
Congress must probe for the true facts so that its legislation may be 
based only on the true facts. e 

It would be too time-consuming for me to discuss each misstatement, 
and each half-truth, and to attempt to refute each here. You are 
concerned primarily with principles. 

Nevertheless, let me point out only a few typical examples. 

At one of the recent congressional hearings, a witness was discuss- 
ing Armour & Co.’s acquisition of the Hauser Packing Co. at Los 
Angeles. He was trying to make the committee believe that we had 
taken unfair advantage of our competitors; that we had gobbled them 
up. This witness made the following statement, and I quote: 

Armour & Co. acquired that plant and property * * * for $250,000. The land 
was worth several times more than that. 

What is the truth? The fact is that the Hauser Packing Co. at 
Los Angeles had lost money for 9 consecutive years and was heavily in 
debt to a Los Angeles bank. The bank came to us in 1934, 23 years 
ago, looking for help. At their request, we first leased the plant in 
January 1935. We acquired the vlatit in October of that year for 
$432,680. 

In addition to the original cost, Armour poured in more than a mil- 
lion dollars in capital expenditures. We did everything possible to 
make it a fine and successful plant. 

Despite all this, competition is so keen that, over the years, we found 
it impossible to operate that plant profitably. Finally, this year, we 
had no choice but to close that plant. 

Who gobbled up whom? The truth is exactly the opposite of what 
a congressional committee was told. 

Here is another example of typical misstatements made before con- 
gressional committees : 

Another witness testified that Armour & Co. (and other meatpack- 
ers) between April 1 and May 15, 1957, were dumping pork loins on 
the market at Salt Lake City and at Ogden, Utah, at prices $3 to 
$6 per hundredweight below the quoted Chicago carload market for 
the purpose of forcing out competitors. When we heard that, we ran 
down the facts. 

During the entire time, Armour sold pork loins in Salt Lake City 
on only 2 days, April 4 and 5. These sales totaled less than 800 
pounds. And the price was $1 per hundredweight or more over the 
quoted Chicago carload market. We didn’t sell a single pork loin in 
Ogden during the period in question. 
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These are merely two examples of misstatements before the Con- 
gress. We can document them and others. We are ready to help 
this committee take each half-truth and nontruth and get to the true 
facts. I will make our people available to this committee and its staff 
whenever desired for that purpose. 

In seeking a true perspective, let us turn back a bit. Some years 
ago, our research scientists discovered a way of combining edible oil 
with notfat milk so that the resulting product could be churned in 
a butter churn, to produce a very superior oleomargarine. 

The United States Government gave us a patent on the process. 
We started making the product, advertising it as a churned margarine, 
which indeed it was. 

In February 1951, the Federal Trade Commission started looking 
into the matter. We cooperated with them, since we make it a prac- 
tice voluntarily to comply with FTC regulations. And the FTC 
approved the advertising. 

Again, in 1954, the F ederal Trade Commission reviewed the matter. 
Again they approved the advertising. 

In 1955, the Commission changed its position. They decided that 
it was against the law to come right out and say, in a newspaper ad- 
vertisement, that churned margarine is churned margarine. The 
Federal Trade Commission without notice filed a complaint against 
us. 

Armour & Co. answered the complaint, pointing out, in effect, that 
manufacturers are permitted, in fact are required, to tell the truth 
about their products. Armour & Co. makes the only churned mar- 
garine on the market. Our lawyers told the Commission that fact 
and said that it is entirely legal for us to say so, in our advertising. 

But in their answer, our lawyers also cited the Packers and Stock- 
yards Act, questioning the jurisdiction of the Federal Trade Commis- 
sion on the grounds that Armour & Co. is a meatpacker; therefore, 
is subject to the jurisdiction of the Secretary of Agr iculture. 

The Federal Trade Commission agreed with that argument. They 
ruled that the Secretary of Agriculture had jurisdiction in the matter. 

No one, either in the Congress or elsewhere, was much interested 
in the margarine case, but evidently the lawyers for a large chain of 
food stores made careful note of it. 

This chain was involved in proceedings before the Federal Trade 
Commission. The lawyers for the chain pointed out that their com- 
pany owned a packing plant. Hence, they said, because of the 
Armour ruling, the Secretary of Agriculture has jurisdiction over 
their company’s business practices, not the Federal Trade Commis- 
sion. 

It was like an atomic bomb had hit the food industry. People 
now re-read the Packers and Stockyards Act and suddenly realized 
that everyone owning as much as 20 percent of a meatpacking plant 
was considered a packer under the act. 

One must remember that this case did not concern any company 
principally engaged in the meatpacking business. It concerned an 
asserted loophole in the law in no way affecting a true meatpacker. 

Nevertheless, this entire matter was turned into an attack on the 
real meatpackers of the United States—those of us principally en- 
gaged in the meatpacking business. We were suddenly accused of 
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being monopolists; of taking advantage of the farmer and consumer; 
of everything else anyone cared to imagine. 

What is a meatpacker, in the true sense of the word? A meat- 
packer provides the vital pipeline between the farmer and the con- 
sumer, the necessary link for the farmer and the ranchers of America 
who grow the cattle, hogs, and sheep. 

This system—whereby the meatpacker serves as the farmer’s 
butcher, warehouser, shipper, and salesman—developed through the 
ages. It is nothing new. It is nothing designed by us at Armour’s 
or by any other packing company. 

Like everything else which has developed in the growth of this 
country, it is a natural development; it has continued to exist because 
it is right—right for the farmer and right for the consumer. No one 
has been able to create or develop a better system. 

The meatpackers of America are an integral part of the daily life 
of the farmer and the consumer. The import: ince of the meatpacker, 
economically, is too little understood or appreciated. 

All of the grass and much of the grain grown on our American 
farms can be marketed only through livestock. As meatpackers, we 
buy the producer’s cattle, hogs, and sheep every day. 

There is always a cash market for farm and ranch animals—some- 
thing that did not exist until the national meatpackers developed their 
business. This cash market is the greatest free market in the world 
today. 

In our plants, we perform the functions of slaughtering, chilling, 
cutting, curing, smoking, sausage making, cooking, rendering, and 
canning—all essential to the production of good food. Then we ship 
these products under refrigeration; we sell the meat; we deliver the 
orders; we give our customers credit, and we collect the money—all 
for a profit of a fraction of a cent a pound. 

Our ability to utilize the hides, skins, tallow, bones, and other 
animal by products increases the value of every farm animal. The 
meatpac ker’s effici iency, our progress through constant research, and 
the consistent improvement of livestock products have been just as 
important to the American economy as more spectacular develop- 
ments in machines, electronics, and some other fields. 

Therefore, [ am proud to be a meatpacker, to be head of one of the 
Nation’s foremost meatpacking businesses. 

We at Armour feel that we are fulfilling a vital function for the 
Nation, for the farmer, for the housewife, for every family in this 
country. 

My 60,000 coworkers at Armour’s will bear me out in that feeling. 
Hundreds of thousands of workers in other meatpacking businesses in 
this Nation will similarly agree. We are proud of our work, and of 
our contribution to this Nation’s welfare, and to its economy. 

Let us, therefore, place this entire matter back into some kind of 
realistic perspective. Perhaps that will, at least, help to clear the 
air and to get the real issue before this congressional committee. Let 
us review what has been said. 

We, the companies principally and primarily packers, have been 
repeatedly accused of monopoly; of other strange practices. 
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But, if one examines the record carefully, one finds that, in general, 
these accusations refer to a period around 40 years ago. If we are 
to go back 40 years, we must take cognizance of what has happened 
in this world during the past four decades. 

We are talking of the period of World War I. The world has 
gone forward since then. Japan, at that time, was one of our allies, 
with Pearl Harbor not even dreamed of. 

Germany was then a defeated nation for the first time—not our 
ally at NATO. Communist Russia was considered a lot of crazy 
Bolsheviks, not a serious threat to our way of life. Airplanes were 
something ‘that only a wild-eyed Billy Mitchell would dream of, not 
solid citizens or sound Army men. 

And, during those 40 years, a révolution of magnitude took place 
in the food retailing business. A new type of food retailing devel- 
oped. 

The old corner grocery store started to vanish. The great new 
supermarket came into being. The retail food business became more 
and more concentrated into fewer and fewer hands—the great chains 
and the independents and cooperative groups. 

As this new development in food retailing progressed, concentrated 
buying resulted. These new groups atuted their own meat, ware- 
houses. Some bought or acquired interests in meatpacking plants. 

What happened to our old friend, the corner grocery store? One 
need only look at figures from the United States Bureau of the Cen- 
sus: 1939, 387,387 grocery stores; 1948, 350,754 grocery stores; 1954, 
279,440 grocery stores, over 100,000 fewer grocery stores than in 
1939; that isa 13-year period. 

We, the meatpackers, have been accused of monopoly. Let us look 
at the figures from the United States Bureau of the Census relating 
to our business. 

In 1921 (the year the Packers and Stockyards Act was passed), 
there were 1,184 meatpacking establishments in the United States. 

In 1939, there were 1,392. In 1947, there were 2,154. In 1954 
(the last year for which figures are available), the Bureau of the 
Census reports that there were 2,367 meatpacking establishments in 
the United States. 

These official United States figures, in themselves, refute any ridicu- 
lous charges of monopoly. Instead of diminishing, the number of 
meatpacking establishments in this country has grown more than 
double the number when this very Packers and Stockyards Act was 
passed. 

Is that monopoly? Is that exclusive possession of the trade—or 
even a trend in that direction? At the same time, we witness the 

gradual shrinking of the number of retail grocery stores in the coun- 
ery, when the population i is growing rapidly. 

From the facts, one can see that, as a result of the amazing growth 
of the supermarkets—both chain ‘and independent—the ret tailing of 
food has been concentrated in fewer and stronger hands, 

The situation in the meatpacking industry is exactly the opposite. 
There has actually been an increase of more than 100 percent in the 
number of individual meatpacking businesses in the United States. 

So—one can see that this is a different day: we are different people 
in a different world. What went on 40 years ago is not pertinent 
today—unless there has been no change for the better, no progress. 
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It should be obvious to everyone that the meatpacking industry of 
today is not the pioneering packing business of many yearsago. That 
era is gone—not only for us, but for most of the Nation’s other busi- 
nesses, too. It is a new day. 

In that clarified atmosphere, let us again look at that word, monop- 
oly. Monopoly means, in effect, exclusive possession of the trade, or 
perhaps, a combination toward exclusive possession of the trade or 
ecommerce. Or, for practical purposes, it means the ability to obtain 
unreasonable profits and the ability to exclude others from the busi- 
ness, 

We have seen that the number of meatpacking establishments has 
doubled. So much for the exclusion of others from the business. 

As for the unreasonable profits, the meatpacking industry has con- 
sistently earned less than other American industries. 

The 30-year average, 1925-54, net earnings for the industry were 
only ninety five-one hundredths of 1 cent per dollar of sales. 

In 1955, meatpackers earned eighty one-hundredths of 1 cent per 
dollar of sales and 6.7 percent on net assets while, on the average, all 
manufacturing companies earned 6.7 cents per dollar of sales and 15.0 
percent on net assets. 

Armour & Co.’s net profit from its combined operations for the 12 
vears since World War II (1945 through 1956) averaged only sixty- 
three one-hundredths of 1 cent per dollar of sales, and averaged only 
5.65 percent on net worth. 

I believe that no reasonable person would call those profits un- 
reasonable in this day and age of prosperity. 

The men who created the American meat industry were pioneers. 
They were leaders in their time and acted no different from others in 
theirday. They made a great contribution to our Nation. 

They gave freely of their wealth to charity, to education, and other 
worthwhile causes. But one must face the fact that all business was 
rough and tough in the days of the pioneers who built our Nation, 

As in most other industries in the United States, some practices 
developed in the meatpacking business in the early days which de- 
served review. 

That was done, and the consent decree of 1920 and the Packers and 
Stockyards Act resulted. But that was more than 35 years ago. 
Someone recently testified before a congressional hearing that the 
packers virtually pled “guilty” when they signed that consent decree. 
If so, how many of America’s other fine businesses are similarly guilty 
because of consent decrees ¢ 

But—guilty of what? Iam not a lawyer but I understand that a 
consent decree is a most honorable and practical instrument of the 
law. Both sides, in the best tradition of the Nation, seeks to find a 
common meeting ground according to the circumstances as they then 
exist. If that indicates guilt, I don’t know how to argue it further. 

Much has been made of the fact that we, and two other packers, have 
gone to the Federal court to ask for relief from certain sections of the 
consent decree, which enjoin us from entering many fields in the 
food business, wide open to our competitors. 

There have been inferences to the effect that we have some wicked 
purpose in asking the Federal court for relief from that decree. It 
takes only reading of the legal papers to dispel any such inferences, 
for the facts are clearly and openly stated. 
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It might not be unwise if I made quite clear our purpose in seeking 
relief from that consent decree. 

We are a business. We have around 18,000 stockholders, who de- 
pend on us, the executives, to look after their properties, their invest- 
ments, together with some 60,000 workers who depend on us to insure 
that our business remains healthy; that their jobs will go on and their 
futures will be secure. 

As head of my company, it is my responsibility to look ahead—to 
prepare for the future—to protect our stockholders and our workers. 

Is it fair play for one competitor in today’s prize ring of private 
enterprise, to be free to enter into any business he desires, able to sell 
wholesale, retail, be a packer plus a department store and drugstore— 
while the other competitor, ourselves, must wear manacles of restraint 
forged almost 40 years ago when conditions were completely different 
from today ? 

I believe it is unfair. That is why we asked the Federal court to 
review the situation today; to judge whether we, too, should not be 
entitled to freedom from restraints of almost 40 years ago. It is ¢ 
matter of simple equity. 

I think most Beanie will agree that many laws and regulations 
often need review and scrutiny to keep them up to date, to relate 
them once more to the new needs of the new day, as this committee 
is doing here today. 

The true meatpacking business is an integral part of our agricultu- 
ral industry. It is the necessary link between the farm and the con- 
sumer’s home. I believe that no American in business, whether large 
or small, should be denied privileges equal to those of his competitors 
in the open market. 

Bigness in itself can hardly be a crime so long as competition re- 
mains free. Otherwise, the premium for Americans of tomorrow 
would be on mediocrity, not on success in our time-honored way. 

That is why Armour & Co. asked the Federal court to review the 
old consent decree. We seek an equal chance for survival. 

Let me be personal for a moment. 

I came up the “hard way” in Armour & Co. I had no “influence,” 
no “connections.” I got my first job by answering a newspaper ad. 
I went to night school while I worked days at Armour. I know this 
business. I grew up in it. Armour and the American system of fair 
play gave me my chance for success. I feel I owe it to the future 
generations in this company to do my utmost to see that they have a 
similar opportunity. 

That is why I hope that this Congress, and certainly this House 
Agriculture Committee, the watchtower for the farmers, will exam- 
ine the entire subject, not merely one segment of it, inspired by the 
acts of a company not primarily in the meatpacking business. 

At times, in the testimony before the various congressional commit- 
tees, the point has been raised that there has been very little legal 
action against the meatpackers by the United States Department of 
Agriculture; that the Department has been remiss in its regulatory 
obligations. 

If viewed from a constructive angle, it demonstrates an amazing 
record of careful and rigid observance by those of us principally in 
the meatpacking business. I personally believe it to be a proud and 
unmatched record of observance of Federal regulations. As a matter 
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of fact, our company considers that the law and the regulations are, 
and should be, minimum standards of ethical business conduct. 

If anything, this could be considered a prototype for cooperation 
between Government and industry for others to follow. And this 
has been possible only because of the efficient manner in which the 
Department of Agriculture has administered the Packers and Stock- 
yards Act, since its adoption by the Congress. 

The Department of Agriculture supports the Hill bill since it fully 
answers all arguments based on the chainstore case. The Hill bill 
places persons not primarily meatpackers under the jurisdiction of 
the F paieel Trade Commission. 

The Secretary of Agriculture already has adequate authority under 
the Packers and Stockyards Act to prevent unfair or monopolistic 
trade practices. 

The Department of Justice already has adequate authority over 
our industry to prevent unfair or monopolistic trade practices. Pri- 
vate persons or companies who feel that they may have suffered 
damage due to any allegedly unfair or monopolistic trade practice 
can go to the courts for equity under the present laws. 

But—the Hill bill redefines a packer, and settles any jurisdictional 
questions by clearly placing those only “incidentally” packers under 
the jurisdiction of the Federal Trade Commission. 

I agree with the Department of Agriculture, that the Secretary 
should have authority to delegate supervision of any activity of a 
principal meatpacker to the Federal Trade Commission when, in his 
judgment, that will best serve the national interest. 

This would enable any Secretary, from his broader understanding 
of the entire American agricultural picture, to retain jurisdiction 
when that particular activity is so much a part of the agricultural 
aspect of the packer’s business that there is no practical way to sepa- 
rate it. 

Therefore, in simple terms, those of us who are principally and 
primarily in the meatpacking business will remain where we belong— 
as part of the basic agriculture of the United States of America. 
Those who are primarily in some other business, with their meat- 
pens activities only a minor aspect of their total operations, would 

e supervised primarily by the Federal Trade Commission. 

Their livestock buying for slaughter would generally be supervised 

by the Department of Agriculture. These activities, obviously, are a 
art of the agricultural picture of this country and belong under the 
epartment of Agriculture. 

To anyone who really knows the agriculture industry, its many 
problems, the dependency of one activity wpon another, this is the 
realistic solution to the problem. 

In summation, (1) the: packers principally in the meatpacking 
business have been accused too lightly and too freely. I hope that 
what I have said may, at least, have restored the perspective. (2) The 
Federal Trade Commission case, which has dramatized this situation, 
was not caused by a company principally a meatpacker but by a 
company whose packing business is only a minor part of its entire 
operation. 

So, why turn the case into attack on the principal meatpacker? 
(3) I favor the Hill bill for it clarifies what a meatpacker really is. 
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(4) Any proposed revision of the law, however, might well look into 
more generic and basic problems which have arisen since the Packers 
and Stockyards Act was originally written, and should give equal 
rights to all segments of the food industry. That will result in 
greater and greater competition. And the ones who will gain the 
most will be the important people involved—the livestock producer 
and the consumer. That is seal Dy what this is all about. 

I am grateful for this opportunity. Thank you. 

The CHarrman. Mr. Specht, we want to thank you for this very 
well-prepared and clear statement. I am sure that the committee will 
consider everything contained therein very carefully. 

I want to thank you for the sincerity with which you rendered the 
entire statement. I want to thank you again for leaving your own 
job and coming here to help us in the performance of our work. The 
magnitude of your operations, dertaknty impresses all of us. 

I should like to ask you 1 or 2 questions, not so much about the 
charges and allegations, but for my own information. 

I should like to know to what e: stent your company has gone into 
what they call “vertical integration.” I have heard that term recently, 
and it seems to me that it is going to be used while probably not too 
well understood. 

May I ask you what other businesses you are engaged in other than 
the meatpacking? You are, for example, also in the fertilizer 
business. 

Mr. Srecut. We have many unrelated lines. I will name them for 
you. Weare inthe chemical business, we are in the fertilizer business, 
we are in the pharmaceutical business, we are in the leather business. 
The reason we are in the fertilizer business is simply that in the early 
days of our history many of the inedible products that had very out- 
standing fertilizer qualities were used for that purpose, and we nat- 
urally in order to get the best possible end results in those days out 
of the animals, from the inedible part of the animal, went into the 
fertilizer business. 

As time went on, through research, they developed a new type of 
fertilizer which is mostly chemical, made out of phosphate and 
ammonia and sulfate and so forth. 

There has been a great need for the fertilizer business. In the 
early days most of it was consumed in the eastern part of the United 
States. In those days we used to refer to the great Middle West as 
the breadbasket of America. But we find today there is a growing 
need also in that great agricultural center, for fertilizer in all : seements 
of the agricultural areas. 

There is a growing demand for fertilizer to develop and keep the 
soil in proper condition for crop raising. _ Ana that is basically how 
we got into the fertilizer business. 

The reason we are in the chemical bettinest is that we have for years 
spent large sums of money, at least as much as we could afford, on 
research, and we have found and discovered many elements in the 
byproducts of animals, in the fats and oils, from which we are able to 
produce many valuable chemicals, and it is an indication of the impor- 
tance of research in our industry to take advantage of everything that 
an animal produces; and we have many important chemicals that 
are aids to other industries, and their basic material is animal in its 
origin. 








% 
% 
: 
& 


— 


on 





JURISDICTION OF PACKERS AND STOCKYARDS ACT 81 


The reason we got into the pharmaceutical business years ago is 
that someone discovered that pepsin was an aid to digestion—I think 
when pepsin gum came on the market and advertised that it was an 
aid to digestion. Research found as time went on that many of 
the elements from glands of animals had a very great affinity to dis- 
eases of various glands of the human body, and today we have a tre- 
mendous line of pharmaceuticals; but their origin comes from ani- 
mals. For example, you are all familiar with this fact, there are all 
kinds of liver and pituitary extracts that are constantly used. I wish 
it were possible that we had three times the money to spend for re- 
search from animals. 

I think there is a great future in research, but the profits in this 
business do not permit spending any more than we do. But we have 
quite a sizable staff in research working constantly, and it is all for the 
purpose of the producer getting as much benefit out of it as we do, 
and the consumer also, of our meat products. It is all tied in with 
the utilizing of everything that an animal possesses, you might say. 

The Cuairman. That makes the animal more valuable? 

Mr. Sprecut. Yes. 

The CHarrman. And enables you to pay more to the farmer for 
the animals that you acquire? 

Mr. Srecut. Yes, sir. 

The Cuarrman. You process the hide too? 

Mr. Sprcut. Yes, we are in the leather business. We tan, process 
hides. There is only one small item that we make from leather, but it 
is a very small thing. But most all of our leather, you might say, is 
sold to manufacturers and other people in the leather goods business. 

The Cuarrman. Am I to understand when you refer to these vari- 
ous processes, such as fertilizer, that you process them, that is an 
integrated process ? 

Mr. Specut. The thing that I have had a little difficulty myself in 
understanding is what people mean by vertical integration. I took 
the liberty of calling and talking to Mr. Butz yesterday on the phone. 
I read his article, which is a very good article, and he is a very capable 
and outstanding gentleman. And I asked him what he meant by this 
paragraph that he had in his statement about vertical integration, 
because it developed to a considerable degree within many industries. 

He said insofar as livestock and meat are concerned, some firms 
have developed vertical integration in their operation, to the extent 
that they are now producers, feeders, slaughterers, producers, retail- 
ers, wholesalers, and also carry on other related activities. I am try- 
ing to repeat accurately what he said to me, he said that referred to 
some small packers and cooperative markets, cooperative operations, 
and also to some chaifis. So integration on that basis means that_a 
product from the source of supply to the consumer similar to an oil 
company that gets oil out of the ground and refines it, and then sells 
it to the consumer. That is what I understand now is integration. 

We are not an integrated industry. We do not have that right to 
operate like that under the consent decree. We are restricted from 
anything like that. 

The Cuatrman. You feel that you cannot go into the retail busi- 
ness ? 

Mr. Srpecut. We cannot go into it. 

Mr. Arzert. You do some cattle feeding? 
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Mr. Specut. We dosome cattle feeding. 

The Cuatrman. That is for the purpose of providing an adequate 
supply ¢ of animals? 

Srecur. 1 will tell you what we do that for. I have heard 
some comments over the time that people rather resent our being in 
the cattle-feeding business. We do not look at it that way. In “the 
first pee, we have to buy the animals from the producer before we 
can feed them, and the reason we are in this cattle-feeding business 
is simply to give us a reserve supply, when we cannot buy it on the 
open market. You know, the marketing of livestock is a very com- 
plex and difficult operation, and you do not get every day and every 
week and every month the same type, the same weight av erages, the 
same quality, to fill your orders. And our cattle- feeding operation is 
simply for the purpose of giving us an opportunity or have our own 
product where we can fill in to meet the requirements of our trade, 
or meet their specifications, 

I might say on the cattle-feeding operation—it is an open book— 
I don’t think we have over 19,000 on feed now, have we? 

Mr. Borcuers. That is about r ight. 

Mr. Seecut. And we turn them over about three times a year. So 
let us figure that out. Three times 18,000 is 54,000; isn’t it? 

Mr. Lronarp. Yes. 

Mr. Srecur. That is it. That is hardly a week’s requirements for 
us. It is a very small operation but it does fill a very vital need. 

The Cuamman. When you spoke of this 20 percent item—I think 
you referred to it not specifically—the 20-percent provision of the 
chainstore and other enterprises where they acquire 20 percent of the 
meatpacking operation, what about that ? 

Mr. Srecur. I would like to ask Mr. Leonard to answer that. 

Mr. Leonarp. As Mr. Specht said in his statement, we believe that 
it is only the person who is principally a packer should stay under 
the supervision of the packers and stockyards administration. 

The Cuarrman. You do not think any corporation should be able 
to make themselves a packer by acquiring 20 percent in some small 
packing plant? 

Mr.  canaans Not as to their merchandising ¢ 
buying activities, yes. 

The Cuarrman. The Federal Trade Commission has authority over 
trade practices now, generally speaking; isn’t that correct 

Mr. Leonarp. Yes. 

The Cuamrman. And your company, along with these other com- 
panies, prefer to remain as principal meatpackers under the super- 
vision of the USDA? 

_Mr. Leonarp. That is right. 

The CuatrmMan. Have you evidenced any leniency on the part of 
the USDA in dealing with the problems presented ? 

Mr. Leonarp. No, sir. We have felt that we have been very well 
eee the Department has done a very fine job. And the 

partment of Justice has also been supervising under the antitrust 
section. 

The Cuamman, Under the consent decree is an instrument of law 
which has been used very effectively, not dramatically, but at the same 
time has enabled the agencies to accomplish a lot of things that are 
required in such a way. 


as to their 
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Mr. Specut. Yes. 

The Cuarrman. Mr. Andresen, any questions ! 

Mr. ANprEsEN. I appreciate very much hearing your statement. 
During the many years that I have been on this committee, L think 
that you are the first high-ranking officer of your company that has 
appeared before the coi amittee. 

We have jurisdiction over the packers in this committee, and we 
would like to see more of you and your associates. I feel that your 
appearance here and the appearance of the men that run your business, 
as well as the other packers of the country, would do themselves a lot 
of good to give us more infor mation about. their business. So I wel- 
come the opportunity of your being here, and having you here this 
morning to hear your statement. 

You have grown up with the business, as you have said, how many 
years, Mr. Specht ? 

Mr. Srecur. I have been with it about 46 years now, I think. 

Mr. Anpresen. Is the situation about the same for the other officers 
of your company who have grown up with the company ? 

Mr. Seecur. Yes, I think I know very, very many of them. They 
have all grown up in this business, I will say this, that I am very 
grateful for your comments, Mr. Andresen, but I must confess to you 
T think this industry of ours has been terribly remiss, and I will say 
on my part I feel that I have been terribly remiss in not being better 
identified, better acquainted with this committee. 

I think I could be of some help in many things, and I also feel that 
the committee could be a lot of help to us, that is in many things. I 
think that it is something that is a very, very important industry, 
because I do feel that this industry is not understood, and we take all 
of the blame for it. 

Mr. Anpresen. When we have hearings here we sometimes hear 
members from industry, and we often find that they do not know what 
we are talking about, or whatthey are talking about, too, but 
from our experience, I have generally found that no packer needs to 
be ashamed of his line of business. It serves a useful purpose ; several 
packers are in my State. I think your company operates out in 
Minnesota ? 

Mr. Srecnt,. That is right. 

Mr. AnpreseN, And many of us are quite proud of the services you 
render—not only that by my principal large plant, Hormel & Co., with 
whom I am very well acquainted. 

I do hope that as time goes on we will get to know all better. I 
know that speaking in this way I speak for many of the members of 
the committee. We welcome the information that you have given us, 
and we hope to get more in the future. 

And we hope that we can keep a closer contact with you, so we can 
get a better understanding of your business. 

Mr. Srecut. Thank you. I can assure you that I am going to do 
everything I can to really be better identified as far as working with 
this committee is concerned. 

Mr. AnpreseN. We do not act as a jury here; we have to act on 
policies and otherwise. 

Mr. Specut. That is right. 

The Cuarrman. Mr. Poage. 











84 JURISDICTION OF PACKERS AND STOCKYARDS ACT 


Mr. Poace. I want to reiterate what our colleague has said. We 

are delighted to have you with us; we believe that it gives us all an 
opportunity to get better acquainted, and I think you are in a posi- 
tion to give us some ideas on the effect of some of these trends in 
business that possibly we do not understand because we have not 
seen them from the standpoint that you are able to present. 

Your business is circumscribed within limits. You find the pro- 
ducers on this side and the consumers on this side, except you ordi- 
narily do not sell to the ultimate consumer—you sell to the middle- 
man who actually deals with the housewife. 

Mr. Srecut. That is correct. 

Mr. Poacr. You do buy from the actual producer oftentimes on 
this other end, but you do not go either into production on one side 
nor into retail sales on the other. 

Mr. Srecur. That is right. 

Mr. on So you do not reach either end of this integration? 

Mr. Specutr. That is right. 

Mr. P oacr. Your business would be integrated if you moved into 
the field of agriculture on the one hand, or you would be integrated 
if you went into the retail sales—that is the way you feel? 

Mr. Sprcur. Yes. You express it exceptionally well. It just gave 
me a thought. We stop at the dividing line here between the pro- 
ducer and ourselves, and we stop right here at the retailer. But we 
see happening the other end creeping over into our field, you might 
say, but we cannot expand any other way. 

Mr. Poace. That is right. You cannot expand in either direc- 
tion. 

Mr. Srecnt. That is right. 

Mr. Poacr. You have expanded somewhat in some production facili- 
ties, like the expansion you mentioned in other fields ? 

Mr. Srecut. Yes. 

Mr. Poage. I can see why you did so, but I think that your answer 
of getting into the feeding of cattle is like the Safeway Stores’ and 
Krogers’, answer for getting into the meatpacking business; that 
vou do it to assure e yourself of a supply, and then they get into your 
business in order to assure their supply 

Mr. Sprecut. Yes. 

Mr. Poagcer. I wonder if it might not be desirable all the way around 
if we could limit those fields of activity. I confess that I don’t know 
if it can be done by law, but I wonder. 

Mr. Srecurt. I will tell you, Mr. Poage, there is a difference between 
chainstore cattle feeding and a packer like ourselves, for this rea- 
son. They feed cattle for their own stores, we do the same thing 
you might say, for other customers that are not chainstore people 
mostly, “and for other outlets. We do the same thing for the same 
purpose. 

Mr. Poacr. They are integrated further than you are? 

Mr. Specur. Yes. 

Mr. Poacr. Because they go to the consumer ? 

Mr. Srecnt. That is right. 

Mr. Poage. So that they have a broader range of integration than 
you nae in your business? 

Mr. Specur. Yes. 
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Mr. Poacr. But from the standpoint of the whole of our economy, 
isn’t it desirable that we should not have that integration!’ I am not 
urging that we prohibit it by law; probably that would be undesirable, 
but should we have it? Is it a good thing? Is that tendency a good 
thing? 

Mr. Specur. C ongressman Poage, I feel this, that any change that 
has been made or will be made or could be made, I think ev eryone in 
the industry should be on equal terms. I do not think it is fair to 
have restrictions on one, and another one in the same position unre- 
stricted. There are many industries in these United States, and the 
turn toward integration is very definite. The record I feel sure proves 
that companies that are completely integrated, that control their raw 
material, control their processing, their manufacture and control their 
selling outlets, are in a treme ndously better position to get better 
results than a company that is not integrated. That is a tremen- 
dous subject that you bring up there. I “would like to give a lot of 
thought to it. 

Mr. Poacr. I bring it up for this reason, it seems to me that you 
find yourself faced basically with the limitation that has always faced 
the farmer and the livestock producer. 

Mr. Srecut. That is right. 

Mr. Poace. Your source of supply does not and cannot fix the 
price on their sales. 

Mr. Srecut. That is right. 

Mr. Poace. The agricultural producer, whether he produces his 
crop or whether he produces livestock, simply brings it to market 
and generally takes what he can get for it. 

Mr. Srecur. That is right. 

Mr. Poacr. He does not fix his price. 

Mr. Srecut. That is right. 

Mr. Poace. You are faced with the same problem in your outlet, 
aren’t you ? 

Mr. Sprecnr. Yes, sir. 

Mr. Poace. You offer dressed meats to these grocery chains. 

Mr. Srecut. That is right. 

Mr. Poace. And to the independents ? 

Mr. Specut. Yes. 

Mr. Poage. You offer meat to those outlets but you cannot fix your 
price. You know what the meat costs you? 

Mr. Specnr. Yes. 

Mr. Poace. You know what you pay for it, you know what it costs 
to process the meat ? 

Mr. Seecut. That is right. 

Mr. Poace. You know what you have to get for it in order to break 
even { 

Mr. Srecut. That is right. 

Mr. Poagr. But oftentimes, and I understand that right now is one 
of those times, you have not been able to break even. 

Mr. Srecutr. That is true. 

Mr. Poacr. Because you have to take 

Mr. Srecut. What we can get for it. 

Mr. Poager. The stores, their prices, of course are regulated by what 
the consumer will pay. So you cannot fix your price? 
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Mr. Srecnr. That is true. 

Mr. Poaager. Neither can the farmer fix his price? 

Mr. Srecur. That is right. 

Mr. Poagr. So I hope you have a greater understanding of the 
farmers’ problem than the people in some of these other ‘lines of 
business that are able to fix their prices and do not know what it is to 
have to do business on a market that they cannot control. 

Mr. Srecut. Thatis right. 

Mr. Dixon. Will you yield for one question on that line? 

Mr. Poage. Certainly. 

Mr. Drxon. The Safeway Co. had five packing plants, and I know 
that about a year and a half ago they sold a few. I am informed that 
they recently sold the last one at Nampa, Idaho. Have they the in- 
tention of going out of feeding business ¢ 

Mr. Sprecnr. Of going out of feeder business? 

Mr. Dixon. That i is, has Safew ay the intention of going out of the 
feeder business ? 

Mr. Srecur. I cannot answer you on that; I do not know that that 
is the plant that we are interested in. You know we have closed, as I 
stated in my paper, our plant at Los Angeles, and also we have closed 
sli uightering at San Francisco, and we are interested in getting into 
that area there on the sl: 1ughterhouse basis, but so far as the feed lot 
is concerned I do not know what our position is. Could you enlighten 
us on that, Borchers? 

Mr. Borcuers. You mean generally ? 

Mr. Drxon. Yes, generally. 

Mr. Borcuers. I will answer it this way, that if we can get the type 
and kinds and grades of livestock we want to supply our trade require- 
ments we would be happy to get out of feeding business. We haven’t 
been able to do that, and we have fed only enough cattle to take care 
of our customers. The customers want the same type and grade of 
beef every week, regardless of anything else. We cannot go to the 
customer and say, “There will be no No. 1 on the market this week, 
therefore we have none.” So in order to give them the regular source 
of supply we have feed cattle in the area where we are unable to buy 
the type and grades that we need on a regular basis. 

Mr. Dixon. Thank you. 

Mr. Srecut. I would like to get back, Mr. Congressman, and an- 
swer you this way, that we are in rather an unusual business. We 
never know from ‘d: ry to day what we have to pay for anything, and 
we never know from ‘day to day what we are going to get for it. 

Now, we have all these accounting methods. We know from day 
to day what everything costs and what it is worth to get our money 
back, plus a profit. I am sure these producers also know what it 
costs to produce a piece of meat, whether it is a hog, or a carcass of 
beef or alamb. When that animal is grown and ready to send to mar- 
ket, they know what those animals are worth, and we like to look upon 
a producer or farmer as a businessman that is doing one of the most 
important functions that there is—producing food. As a business- 
man, he is entitled to a reasonable fair profit, the same as any other 
businessman, whether they make shirts, or stockings or hats. We 
dislike very much to see situations that develop where the producer is 
unhappy and where the criticism arises because we do not pay him 
what he thinks it is worth and what it really is worth. But we have 
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to judge what we can afford to pay on the basis of what we can get, 
you see. 

Mr. Poacs. That, I think, comes to an important phase of the pack- 
ing industry. Is your profit made on trymg to buy cheap animals 
and selling them high, or is your profit made on a marginal processing 
charge ¢ 

Mr. Srecut. Our profit is made strictly on market conditions of 
supply and demand. For example, take the first 6 months of this 
year. I doubt if there are many packers who have had any comfort 
out of the pork situation. I know, for example, that we have got a 
very severe loss in our pork operations for the first 6 months. 

Now, many people will say, if you can’t get a price that will give 
you a profit, why do you buy them? W hy ‘do you buy hogs? That 
is easier said than done, for the reason that we have plants, we have a 
guaranteed number of hours we have got to operate, and we have to 
supply a cash market for this product, and as of last week, I believe 
the hog market reached 2114 cents for top hogs. We haven’t seen a 
profit in our pork operations a single month this year. 

Now, one would wonder why can’t you do it? Well, first of all you 
have got to remember that we are dealing in a highly perishable 
product. If you don’t sell it today when you should sell it, it isn’t 
going to be worth as much tomorrow or the next day, or the next day. 
The only other thing you can do to protect that product i is to put it in 
the freezer. When you put it in the freezer, it adds expense and 
lowers the quality of the product compared to a fresh product. 

Mr. Poace. Let’s get at it this way. Of course, we all realize that 
you have to buy your hogs as cheaply as Swift and Hormel buy them 
or you can’t stay in business. You can’t go out and pay more than 
your competitors pay and then sell on the same market. 

Mr. Srecut. That is true. 

Mr. Poace. But can you make any more money when hogs are 10 
cents than you can when hogs are 20 cents on your packing operation / ¢ 

Mr. Specur. A peculiar thing about that situation you bring up is 
this. The records show that we fare better when hogs are cheap than 
when they are high. Well, that is a paradox, you might say. What 
is the reason for it? The reason is this. When we have a wholesale 
selling market and we can maintain the spread right between our costs 
and what we sell it for, most times under those conditions, and I mean 
on the up side or the profit side we will get a better return. But when, 
conversely, we have to pay for hogs more than we can get for them 
before we even start, we have what we call cutouts. Before we even 
start to sell. We know what the current market is. We apply the 
current market for the various cuts of meat toward the total costs for 
the live animal and we can figure whether we have a cutout profit or a 
cutout loss. 

Mr. Poace. Well, let we ask you this. I will not detain you long. 

Do you feel that there is a real danger in the present tendency going 
on in the food industry of the United States to integrate the business 
all the way from production to retail sales? 

Maybe I should ask you first, there is such a tendency, is there not ? 

Mr. Seecut. Yes, sir; there is. 

Mr. Poacr. Do you feel it is dangerous, or does it hold our pro- 
spective advantages ? 
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Mr. Sprecutr. No; I feel there is a danger, I feel there is a trend. 
The farmers fare better when they operate as independent business- 
men, you might say, rather than being controlled in great big groups 
by some integr ated food operation, w here the “box- -man,” so to speak, 
is the one that controls the fool outlets. 

Mr. Poace. If this integration continues at the rate it has continued 
for the last 40 years, isn’t it inevitable that a few large food chains 
that sell directly to the householder, will control the packing business, 
will control the feeding business, and ultimately they will control the 
raising of cattle and hogs? 

Mr. Srecut. That is possible. 

Mr. Poage. Is that the way it is tending right now ? 

Mr. Sprecur. Going into the packing business and the feeding busi- 
ness, it is. 

Mr. Poace. Isn’t the next step the feeding business ¢ 

Mr. Srecur. Yes. 

Mr. tn AGE. Isn’t the next step after that the farm and the range? 

Mr. Srecut. I don’t know whether anyone would go that far. 

Mr. Po. saz. You just told us you are feeding because you need to 
have an assured supply of the type and quality that your customers 
demand. 

Mr. Srecur. That is right. 

Mr. Poace. Unless you can control also the breeding of those ani- 
mals, the time will come when you won’t have the type and quality. 
It is true today you can go down to Texas—and I am giving this as 
an advertisement—but you can go down there and get the cattle you 
want but the time will come when we may not have the type and 
quality you want. It is true today that you can go down to Texas 
and buy the type of white-faced calves that you want to put in the 
feed lot. 

Mr. Srecut. That is true. 

Mr. Poace. Suppose the producer down there quit growing that 
type of calf, or suppose the consumer demand changes. In order to 
protect your feed-lot operations, you are going to have to get into 
the breeding operations; aren’t you? Isn't it “just the next logical 
step ¢ 

Mr. Sprecnr. It seems that way. 

Mr. Poacr. While you haven't taken that step yet, and while the 
chain stores haven’t gotten back that far, isn’t the movement right 
back to the farm, so that ultimately the farm itself will be integrated 
with the food sales? 

Mr. Specur. I think, Mr. Congressman, of course, that is all in the 
future. 

Mr. Poace. I thought we were looking at the future. 

Mr. Srecur. It is impossible for me to predict—I just haven’t got 
that vision far enough ahead—what could happen or what would 
happen. But I think this, that it is so contrary to our basic prin- 
ciples of American life, you might say, that there is one thing I am 
sure that everybody is going to protect the farmers. We are not going 
to have any kind of monoply that takes over the production of food 
on the farms and eliminates the individual farmer—I think that 
is 





Mr. Poacr. Mr. Specht, I can’t go with you on that. TI think we 
are seeing it today. Certainly we are seeing it in many of the fruit 
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and vegetable fields of agriculture. Getting right down into the fields 
of production. The man who is going to ‘sell it goes down and does 
the producing. We are certainly seeing that happen in specialized 
fields of agriculture. I know it is slower in livestock, which has a 
much larger money volume. It is slower, it must be slower, but isn’t 
it just as inevitable? Or, at least, isn’t it ’ something that we have got 
to fear? 

Mr. Srecut. You have given me something I can do a lot of think- 
ing about, but I would not dare to risk coming out with an answer, 
because it would be just crystal gazing on my part. 

Mr. Poage. Well, as to the bill before us, as I understand your sug- 
gestion, you would feel that we should try something at least quite 
similar to the bill that Mr. Hill has introduced, probably with the 
amendments suggested by the Department of Agriculture ? 

Mr. Specut. Yes. 

Mr. Poace. And you would probably feel that we should lump 
them all together, polish off the bill, and bring out a complete bill, 

Mr. Specut. Yes. 

Mr. Hitt. May I state something? 

The CHarman. Mr. Hiil. 

Mr. Hitz. Mr. Specht, I appreciate very much, and I am sure every 
member of this committtee does, your very excellent statement. I 
am sure you operate in my district or right on the border of it, and my 
district entirely surrounds the city of Denver—one of the only dis- 
tricts I know of that does surround another district completely. So 
your yards and your operations are very close to my district, I am 
happy to know you support my bill. 

I might say this, rather than a question. Behind the introduction 
of my bill was a feeling to protect the jurisdiction and authority of 
the Agriculture Committee. It has seemed to me that here were bills 
being introduced with the express purpose of the Congressmen who 
introduced them in such a way as they would miss the Agriculture 
Committee completely. With the support and assistance of some of 
the attorneys in the Department, I felt that frankly that we should 
introduce a bill that would come directly to our committee. 

The only other thing that I would like to ask you is, we are always 
hearing someone finding fault with the size of the business. I know 
sometimes the size does mean a great. deal. . But you have on your very 
first page in your beginning, where you state you have 18,000 owners. 
Now, a stockholder is an owner? 

Mr. Srecut. That is right. 

Mr. Hix, Let me ask you, are those scattered entirely over the 
United States ¢ 

Mr. Srecut. Yes; I believe they are scattered. We have them in all 
48 States. 

Mr. Hitz. That would indicate that the owners of your company 

sally are people—pe rsons—throughout the entire United States ? 

Mr. Srecnt. That is true. 

Mr. Huw. That is all. In the interest of time I would like to dis- 
cuss several things with you, especially along the line of smal] business, 
but there are other C ongressmen who want to ask you questions. 

Mr. Garuines. I am very appreciative of that fine and enlightening 
statement. There is one thing I would like to say. Over on page 11 
of your statement, you stated that you came to Armour Co. at the very 
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bottom rung of the ladder and had no influence or connections and 
worked through the ranks right up to the top. Now, that, to me, is very 
much the American way. If I were a newspaper repor ter, that is the 
very paragraph I would point to in writing up a story for the readers. 
LT appreciate very much hearing it. 

Mr. Specur. ‘Along that line, I might say this to you, that I was 
recently going over the records of our or ganization. 

Everyone in our organization in all top positions, on all levels— 
management in all different directions: plant, branches, everything— 
all grew up in the business. Most everyone started just about the way 
I did. We have no wealthy sons of wealthy fathers, or anything like 
that, running or controlling this business of ours at all. It is a group 
of employees—that is really what Armour Co. is today. It follows 
along the same thought that you have. 

Mr. Garrines. That is most interesting. 

Mr. Srecut. Sometimes I get quite disturbed when people refer toa 
fellow like me that he is a big mogul, and he is this and that. I am just 
a working guy, the same as everybody else in Armour Co. I work 
for a pay envelope. That is the way everybody is in Armour & Co. 
today. 

Mr. Gatrutnes. That is what makes America great. 

Mr. Hoeven. Mr. Chairman. 

The Cuatrman. Mr. Hoeven. 

Mr. Hoeven. Mr. Specht, first of all I want to congratulate you on 
a very fine statement. It is one of the best I have heard on this com- 
mittee—not only interesting but instructive. 

Secondly, I want this committee to know that one of your very fine 
plants is at Sioux City, Iowa, in my district. We are very happy to 
Lave you there. I understand that one of these days you are going to 
engage in a renovation program, and that will be good news. 

Weare happy to have you here. 

Mr. Specut. Thank you, Mr. Congressman. 

Mr. Hagen. I would like to ask a couple of questions. 

The Cuarrman. Mr. Hagen. 

Mr. Hacen. Do you wholesale your meat to the chainstores at the 
same price you do to independent grocers or independent whole- 
salers ? 

Mr. Sprcnt. As a matter of fact, when you say the same price, it 
is very difficult to—we do, on a comparative basis. You take, for ex- 
ample, the method of selling. If we sell a carload lot of meat—say 
beef—that goes direct to a w: arehouse. It is a Jot more economical for 
us to deliver it to a warehouse rather than have salesmen soliciting 
trade, selling 1 or 2 carcasses at a time, where we have to warehouse 
it and deliver it. 

Mr. Hagen. I am interested in this. Are you forced to discount 
with these chain houses ? 

Mr. Specut. No, I would say not. 

Mr. Hagen. In other words, this small grocer or wholesaler we are 
concerned about doesn’t suffer by reason of your activities ? 

Mr. Sercrit. No; I would say they do not. They are in the retail 
business. Weare in the wholesale business. 

Mr. Hacen. If they buy the same quantity, they get the same price 
that the chainstores would ? 

Mr. Specut. Oh, yes. 
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Mr. Hagen. I think you made a plausible presentation of the propo- 
sition you are not a monopoly. However, I don’t think you have 
given very specific reasons why you should not come under this all- 
embracing regulatory agency. Superficially, it would seem to me that 
you are complaining about inequality with certain integrated busi- 
nesses, like Food Fair, for example. Wouldn’t it be to your advan- 
tage, from the standpoint of getting equal treatment, if you were under 
the same regulatory body. Superficially, that would be true. If you 
wanted the same quality, you would get the same regulation by the 
same agency . 

Mr. Srecur. Well, I just cannot understand why we would get any 
different supervision or better supervision from one department or 
another. I think that the Department of Agriculture is staffed by 
very competent people, and the very fact that we have not had numer- 
ous cases charged against us, which they use as a criticism or a com- 
plaint, certainly does not st: and up, I think, logically. 

In other words, that is saying unless you are arrested or put in jail, 
you are not being regulated. You know, there are more honest peo- 
ple than there are jailbirds. 

Mr. Hagen. I am making no comment on that. 

Mr. Srecur. I know, but I just use that as an illustration. I think 
it is stretching the imagination terribly for anyone to say because 
you are not sl: apped with this or slapped with that, that the Depart- 
ment is remiss. 

In other words, there are thousands and millions of people in Amer- 
ica that never saw the inside of a jail. 

For example—well, I was going to say I was one of them, but I 
don’t know if you call this being arrested or not, but I had a couple of 
traffic tickets 

The CuHarrMan. You do not have to tell that. 

Mr. Specut. I beg your pardon ? 

The Cuarrman. You do not have to incriminate yourself here. 

Mr. Hacen. I am not making any comment on the prevalence of 
illegality, because I don’t know anything about it. But you, in ef- 
fect, said you would receive the same treatment under the Federal 
Trade Commission as you do under the United States Department of 
Agriculture. If I understood you correctly. 

Just in the interest of economy, perhaps we should encompass all 
these under the Federal Trade Commission, which is in the regulatory 
field. 

Unless you can present some special reason why the United States 
Department of Agriculture can do a better job, I don’t think you 
have made much of a case, although, as I say, you have made a plausi- 
ble case for the proposition that you are not a monopoly. 

Have I made myself clear? 

Mr. Srecut. Yes; that is cleat 

Mr. Jounson. I am jatecested 4 in your testimony on pages 3 and 4, 
where you talk about the case started by the Federal Trade Commis- 
sion on the churned margarine. I happen to be from a dairy area, 
and we don’t like anybody but a buttermaker to use those words. I 
am wondering; the case was dropped in 1955 by the Federal Trade 
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Commission, due to the fact that you came under the Department 
of Agr iculture. 

Has the Department of Agriculture made any effort to go ahead 
with that particular case since it came under their jur isdiction ? 

Mr. Leonarp. Yes; they have investigated and acquired a great deal 
of information. 

Mr. Jounson. Has it—— 

Mr. Lronarp. It isstill under investigation. 

Mr. Jounson. How long has it been under investigation ? 

Mr. Lronarp. About 6 months. 

Mr. Jounson. There is one other question I want to ask you. I 
thought you made a good point in that you were not a monopoly with 
a number of extra meatp: wcking plants that have come come into being. 
I would like to know what percent of the meat in the country is 
packed by what we term the Big Five. Who is processing the meat? 

Mr. Sprecur. I couldn’t answer that too definitely. I would say our 
position in the industry—we figure about 13 percent. 

Mr. Jomnson. My point is this: While you might have had only 
1,392 in 1939 and you have 2,367 at this date, you still might have a 
bigger percentage of the meat processed by the Big Five than you had 
in 1939. I don’t know. 

The Cuairman. We had some testimony yesterday to the effect that, 
volumewise, the Big Five were not h: andling as much volume now as 
they did in years gone by. 

Mr. Specht, w ethank you very much. 

Mr. Bass. I would like to ask a question. 

The CuamrMan. Well, we'll have to hurry on. We have a dozen 
witnesses here whom we have to hear 

Gro ahead, Mr. Bass. 

Mr. Bass. Of course. 

I am a Member of Congress, too. I am, really. I was elected, and 
Tam on the Committee on Agriculture. 

I ask you this question, because it relates to a bill that I introduced. 

If you know about the difference in selling meat to the Department 
of Defense, part of them require the approval or inspection by the 
Department of Agriculture, and part of them by the Veterinary 
Service. 

Has this thing affected your business in any way 4 

Mr. Srecut. I have never heard of any criticism. 

Mr. Borcumers. I think we could probably mail you that informa- 
tion, Mr. Bass, much better than we can try to tell you here. We'll 
get in with our contract department and get our information. 

Mr. Bass. All right. Thank you. 

The CHatrrmMan. Thank you very much, Mr. Specht. 

Mr. L. Blaine Liljenquist, you are next. 

We shall be happy to hear you now. 

How do you pronounce your name, Mr. Liljenquist ? 

Mr. Litsenequtsr. It is a Swedish name, and it is pronounced [il- 
yun-quist. 
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STATEMENT OF L. BLAINE LILJENQUIST, WASHINGTON REPRE- 
SENTATIVE OF THE WESTERN STATES MEAT PACKERS ASSOCIA- 
TION, INC. 


Mr. Linsenquisr. Thank you, Mr. Chairman, and members of the 
committee. 

I am the Washington representative of the Western States Meat 
Packers Association. I have served in that position since 1946, when 
our association was formed. 

We have 467 member companies in the far western United States. 

Mr. Chairman, I have a news release from Supermarket News, 
dated Monday, June 24, 1957, which calls attention to the fact that 
Giant Food Shopping Center, Inc., filed a motion with the Federal 
Trade Commission at the week end that, if granted, could exempt 
many of the supermarket chains in the country from the agency’s 
jurisdiction. 

The company asked FTC to dismiss all charges against it because 
it is a meatpacker. 

In brief, it claims it is a packer, because it buys carcasses and cuts 
them up into salable portions, pac kages them, and ships them in com- 
merce to its 36 supermarkets in the District of Columbia, Virginia, 
and Maryland. 

It argues that this makes it a packer under the Packers and Stock- 
yards Act of 1921 and subject only to the power of the United States 
a iculture Department. 

Tf I may, I would lke to make this a part of the record. 

The Cuamman. You may do that, without objection. 

(News release referred to is as follows :) 


MEATPACKER IMMUNITY FrRoM FTC ASKEeEp BY GIANT 


(By Marvin Caplan and Art Garel) 


WASHINGTON, June 23.—Giant Food Shopping Center, Inc., filed a motion with 
the Federal Trade Commission at the weekend that, if granted, could exempt 
many of the supermarket chains in the country from the agency's jurisdic- 
tion. 

The company asked FTC to dismiss all charges against it because it is a meat- 
packer. It claims it is a packer, in brief, because it buys carcasses and cuts them 
up into salable portions, packages them and ships them in commerce to its 
36 supermarkets in the District of Columbia, Virginia, and Maryland. 

It argues that this makes it a packer under the Packers and Stockyards Act 
of 1921 and subject only to the power of the United States Agriculture De- 
partment. 

In an affidavit accompanying the motion, Emmanuel Cohen, Giant’s treasurer, 
said the firm filed an annual packers report with USDA earlier this week. It 
was the first report Giant has filed as a processor of meat products. 

An Agriculture Department official said USDA considers Giant to be a packer 
and indicated there is a strong possibility the food chain should have been filing 
this report for a number of years. 

Giant, he said, right after the war, used to buy cattle for slaughter and filed 
reports on this basis. 

When the firm stopped this practice, it also stopped filing the reports. 

Actually, he said, if Giant engaged in the processing which it does now, it 
should never have stopped filing as a meatpacker. 
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Making sausage and meat loaf, he indicated, would be enough processing for 
the firm to be considered a packer. 

Raymond R. Dickey, an attorney for Giant, said he has received a letter 
from USDA acknowledging the packer’s report. After reviewing it the Depart- 
ment concluded that the chain and its subsidiaries “are engaged in the manu- 
facturing and/or preparing meat or meat food products for sale or shipment 
within the District of Columbia” and Giant is therefore a packer. 

Giant and Food Fair Stores, Inc., Philadelphia, were both accused in Novem- 
ber 1955 of knowingly inducing promotional allowances for special anniversary 
sales that they knew were not being granted to their competitors on comparable 
terms. 

Earlier this year, Examiner Frank Hier, who presided in both cases, dismissed 
the case against Food Fair after the firm claimed its packing operations in Hliza- 
beth, N. J., exempted it from F'TC’s jurisdiction. 

FTC attorneys prosecuting the complaint against Food Fair have appealed 
from Mr. Hier’s ruling. The full five-man Commission will hear argument to- 
morrow at 2 p. m. 

Earlier in the week another company claimed it was a packer, too—Crosse & 
Blackwell Co., Baltimore. It is 1 of the 11 suppliers charged in November with 
granting special allowances to Giant and Food Fair that they did not make avail- 
able to competitors of the 2 chains on proportionately equal terms. 

Mr. Lawsenquisr. Our association of meat packers has been working 
for legislation, starting a year ago, which would correct not only this 
problem, but we feel a very grievous and serious problem in the meat- 

acking industry, by putting the meatpackers under the Federal Trade 

ommission where ‘they were prior to 1921. All other agricultural 
processing industries are regulated by the FTC. 

There were several] attempts, during the 1930s, to restore jurisdiction 
over packers to the Federal Trade Commission. The last bill that was 
introduced was in 1939, by Senator Byrd, who objected to Virginia 
hams coming out of Illinois. He and Senator Walsh introduced a bill 
in that year, but it was not enacted into law, and this present effort 
is the most recent that has been made to correct what we regard as a 
serious mistake made in 1921. 

Our association is one of 24 farm groups and trade associations, that 
are supporting legislation to restore authority to the Federal Trade 
Commission. Twenty of these or ganizations have joined together 
and have issued a little brochure, “What’s So Different About Meat?” 

If I may, Mr. Chairman, I would like to submit copies of this to 
each of you, and ask that it be placed in the record. It is a short 
brochure, precisely stating what the problem is, and what we recom- 
mend. 

The Crratrman. You may file that for the record, without objection. 
(Brochure referred to is as follows :) 


Wat's So DirreRENT Apout Meat? 













THE FACTS BEHIND THE MEATPACKERS’ EFFORTS TO ESCAPE FEDERAL TRADE 
COMMISSION REGULATION 


To correct a gross inequity, many farm groups, trade associations, and con- 
sumer organizations are urging Congress to restore jurisdiction to the Federal 
Trade Commission to prevent unfair trade practices in business involving the 
meat industry. The organizations listed below are among those supporting 
8. 1356 and companion bills to achieve this purpose. 


National Milk Producers Federation 

American National Livestock Auction Association 
National Farmers Union 

River Markets Livestock Group 

Idaho Wool Growers Association 

Utah Wool Growers Association 
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Wyoming Wool Growers Association 

Utah Cattleman’s Association 

Wyoming Stock Growers Association 

National Preservers Association 

Western States Meat Packers Association, Inc. 
National Renderers Association 

National Fisheries Institute 

United States Wholesale Grocers’ Association, Inc. 
National American Wholesale Grocers Association 
National Institutional Wholesale Grocers Association 
National Candy Wholesalers Association, Ine. 
National Retail Dry Goods Association 

National Federation of Independent Business, Inc. 
Cooperative League of the United States 


WHAT’S SO DIFFERENT ABOUT MEAT? 


Question. Is it true that the Federal Trade Commission has jurisdiction over 
the trade practices of all food processing industries except meatpacking? 

Answer. Yes. This contradictory situation has existed since 1921 when, at 
the instigation of meatpackers, jurisdiction over the meatpacking industry was 
transferred to the USDA. This action occurred shortly after the signing of a 
consent decree by five major meatpackers, resulting from an investigation by 
the Federal Trade Commission. 

Question. Is the United States Department of Agriculture alone qualified to 
regulate meat industry trade practices? 

Answer. To the contrary, the Federal Trade Commission was established for 
the specific purpose of policing the trade practices of industry in general. The 
FTC is an organization of specialists in trade practice regulation, fully equipped 
to supervise effectively and impartially the trade practices of meatpackers, as 
they do all other classes of food processors and distributors. 


The meatpacker immunity 

Question. How did the packers escape FTC regulation? 

Answer. In 1917, President Wilson asked the Federal Trade Commission to 
investigate the meatpacking industry. After a 2-year study, the FTC charged 
that “the power of the big five (Swift & Co., Armour & Co., Wilson & Co., Morris 
& Co., and the Cudahy Packing Co.) in the United States has been and is being 
unfairly and illegally used to— 

Manipulate livestock markets; 

Restrict interstate and international supplies of foods ; 

Control the prices of dressed meats and other foods ; 

Defraud both the producers of food and consumers ; 

Crush effective competition ; 

Secure special privileges from railroads, stockyard companies, and munici- 
palities ; and 

Profiteer. 

As a direct result of the FTC investigation, the packers consent decree came 
in 1920, and in 1921 Congress passed the Packers and Stockyards Act, which 
gives the Department of Agriculture power to contro] many packer activities. 
In title II of the act, enforcement power over unfair trade tactics in the meat 
business was handed to the Department of Agriculture, and FTC was barred 
from controlling or policing such tactics. 

Congress, in passing the Packers and Stockyards Act in 1921, thought it was 
placing the packers under more stringent regulation—not less. 

Packers enjoy special privileges 

Question. What advantage do packers have over other industries? 

Answer. The lack of enforcement against unfair practices in meat merchan- 
dising makes it possible for packers to engage in unfair trade practices that are 
injurious to their competitors, with little or no fear of being held accountable 
for their acts. In 36 years the Department of Agriculture issued only 11 cease 
and desist orders to stop unfair meat merchandising practices. Not one of these 
was issued since 1988. During the same 36-year period only 3 court actions 
have been brought against packers for unfair competition in meat merchandising 





1 Federal Trade Commission Report on Meatpacking Industry, June 24, 1919, pp. 32-33. 
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by the Department of Agriculture and none of these has occurred during the 
past 18 years. 

Some meatpackers compete with many nonmeatpacking companies in the sale 
of hundreds of products such as ice cream, margarine, sporting goods, plant 
foods, eggs, poultry, cheese, soap, and chemicals. Being under a different set of 
rules and a lesser degree of enforcement gives these packers a business advantage 
over their competitors. 

The Federal Trade Commission is directed by Congress to enforce the Federal 
Trade Commission Act, the Sherman Act, the Clayton Act, and the Robinson- 
Patman Act. The Department of Agriculture does not have authority to apply 
any of these laws. Title II of the Packers and Stockyards Act, dealing with 
unfair trade competition is not clearly understood. Its provisions are vague 
and ambiguous and have not been tested in the courts. 

Meatpacking, the third largest industry in America, and by far the largest in 
the food industry, is the only industry that is effectively shielded from laws 
passed by Congress to prevent unfair competition. 


“Escape hatch” for others 

Question. Can firms escape FTC jurisdiction by acquiring an interest in a 
meatpacking plant? 

Answer. Yes. An FTC examiner, in accordance with judicial precedent, 
recently ruled that the FTC has no jurisdiction over Food Fair Stores, Inc., 
because this firm owns a meatpacking plant. This decision emphasizes a new 
avenue of escape from the fair competition law administered by the Federal 
Trade Commission by giving exclusive jurisdiction over such cases to the USDA, 
under the Packers and Stockyards Act. More than a dozen other food chains, 
including the six largest in the United States, also qualify as meatpackers. 

In June 1957 two additional firms, Giant Food Shopping Center, Washington, 
D. C., and Crosse & Blackwell, Baltimore, filed motions with the FTC seeking 
dismissal of unfair trade practice complaints on the basis that they are meat- 
packers. These two companies make reports under the Packers and Stockyards 
Act as meatpackers, but meatpacking is not their principal business. 

This loophole gives such companies an advantage over their competitors who 
do not own an interest in a packing establishment. S. 1356 would close this 
loophole so that no business concern could avoid FTC regulation by acquiring : 
20-percent interest in a meatpacking or processing plant. 


Department of Agriculture lavity 


Question. Why has the United States Department of Agriculture failed to pro- 
ceed against unfair trade practices in meat merchandising? 

Answer. Because USDA is not an enforcement agency like the Federal Trade 
Commission. USDA must cooperate with packers in many fields including Fed- 
eral meat grading, market news reporting, surplus meat promotion and other 
programs essential to the Department’s various responsibilities. Vigorous efforts 
on the part of USDA to stop unfair trade practices would interfere with the 
close working relationship which the Department has with packers. 

USDA terminated the independent status of the Packers and Stockyards 
Administration in 1925 and buried it in a commodity division where it remains 
today. Department of Agriculture personnel, without training or experience 
in monopolistic acts and unfair trade practices, can veto the recommendations 
of the Packers and Stockyards Branch, or prevent it from obtaining funds for 
enforcement purposes. 


No funds—No staff 


Question. Why is there no appropriation for title II enforcement? 

Answer. Because USDA has not requested such funds. Early in 1956 the 
Packers and Stockyards Branch requested the Department of Agriculture to 
add $200,000 to the budget for the fiscal year beginning July 1, 1957, to start 
policing merchandising practices under title IT. As in previous instances of this 
kind, higher officials in USDA deleted the entire sum from the budget. 

Question. How many employees does USDA have to enforce title IT of the 
Packers and Stockyards Act relating to the trade practices of meatpackers? 

Answer. The Department of Agriculture has only 3 employees: 2 men and a 
secretary, in its Trade Practice Section. Theoretically, employees in the field 
offices engaged in regulating the stockyards under title III of the Packers and 
Stockyards Act could be borrowed to assist in making title II investigations. 
This rarely occurs, however, due to the fact that personnel for regulating the 
stockyards have a staggering workload. Because of inadequate appropriations 
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only about half of the stockyards required by law to be regulated by the Depart- 
ment of Agriculture are actually operating under USDA supervision. 


Packers consent decree 


Question. Is the packers consent decree an issue here? 

Answer. Yes. Three of the defendant packers in the 1920 consent decree— 
Swift, Armour, and Cudahy—have asked a Federal court for permission to en- 
ter the wholesale and retail grocery business. If the court agrees, these com- 
panies may be able to regain a substantial portion of the monopoly they held 
prior to the consent decree of 1920. 

In that event it would be all the more important to have packer trade prac- 
tices placed under the FTC so that all competitors would be under the same rules 
and the same degree of enforcement. 


USDA would retain most of its authority 


Question. What jurisdiction would the Department of Agriculture continue to 
exercise over meatpackers if S. 1356 is passed? 

Answer. The Department would continue to regulate the stockyards and 
administer the Federal Meat Inspection Act relating to the slaughtering and 
processing of meat. It would also supervise Federal meat grading, and market 
news reporting. 


Bipartisan support 


Question. Who introduced legislation in the 85th Congress to restore the re- 
sponsibility to the FTC? 

Answer. The legislation has bipartisan support. In the Senate S. 1356 was 
introduced jointly by Senator Joseph C. O'Mahoney, Democrat, Wyoming, 
and Senator Arthur V. Watkins, Republican, Utah. 

In the House, bills similar to S. 1356 were introduced by two Democrats and 
three Republicans. The Democrats are Congressman Emanuel Celler, New York 
(H. R. 5282) and Lee Metcalf, Montana (H. R. 7038). The Republicans are 
Congressman Henry A. Dixon, Utah (H. R. 5283), E. Y. Berry, South Dakota 
(H. R. 5454), and Alvin M. Bentley, Michigan (H. R. 7796). 


Benefits would be widespread 


Question. Who would benefit if the jurisdiction over meatpacking trade 
practices is restored to the Federal Trade Commission? 

Answer. Every person interested in maintaining fair competition and prevent- 
ing monopoly will benefit. 


The consumer’s stake 


Question. Will consumers benefit along with the livestock producer if his 
legislation is passed? 

Answer. Yes. It is estimated that nearly 25 percent of the family food budget 
goes for meat. Fully competitive production and distribution of meat enables the 
housewives to save money. Effective enforcement of laws to prevent monopolistic 
acts and unfair competition is needed for the protection of consumers. 


THE RECORD SPEAKS FOR ITSELF 


Earl L. Butz, Assistant Secretary of Agriculture, May 22,1957 


At the Senate hearings the Assistant Secretary of Agriculture, Earl L. Butz, 
admitted that USDA has neglected the enforcement of title II, relating to un- 
fair trade practices in the meat industry. Here is a portion of the conversa- 
tion between Senator Watkins and Secretary Butz: 

“Senator WATKINS. J recognize that you are spread thin and that is our com- 
plaint—that you do not have enough force to do the job in title II. 

“Secretary Butz. It is quite true. For 26 years it has not been adequately 
enforced * * * fora number of years our enforcement has beep inadequate.” 


Senator Joseph C. O’Mahoney, Senate hearings, May 22, 1957 


ww, 


“The Hoover Commission recommends there should be an abolition of dupli- 
cating and overlapping operations in Government. This bill S. 1356 that Sena- 
tor Watkins and I are sponsoring is intended to accomplish that purpose.” 


Senator Arthur V. Watkins, May 1, 1957 


“T have heard the argument that packers are a vital part of agriculture, and 
as such, the USDA should be responsible for preventing unfair trade practices 
in that industry. If this be so, and all logic is against it, then by parity of 
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reasoning, every other processor of agricultural products is also a vital part of 
agriculture and such antitrust authority over them also should be exercised by the 
USDA. 

“The desire of the national packers to take such authority away from the 
FTC and to give such control to USDA in 1921, and their desire now to keep it 
there seems predicated upon the common knowledge that the FTC is an effective 
and efficiently operated agency. It is now amply clear * * * that the USDA 
personnel at the time of the transfer from FTC in 1921 were not well equipped 
to undertake supervision of the complicated relationships characteristic of the 
livestock and meat industry. In fact, such personnel hardly even exist, let alone 
are they well equipped today for title II enforcement.” 


Congressman Emanuel Celler, Senate hearings, May 2, 1957 

“The result of giving the Secretary of Agriculture antitrust enforcement re- 
sponsibility is that there has been a singular paucity of cease and desist orders 
issued against packers under title II in the past 36 years. Thus, for all practical 
purposes there has been created a supervisory vacuum for which not only pack- 
ers qualify, but also other enterprises seeking immunity from enforcement can 
qualify, by donning the broad definitional habiliments of a ‘packer’.”’ 
Congressman Henry A. Dizon, Senate hearings, May 1, 1957 

“The trade practices section in the Packers and Stockyards Branch is in the 
livestock division of the Agricultural Marketing Service of USDA. Other func- 
tions of the livestock division include nrarket news reporting on livestock prices, 
Federal meat grading, and slaughter reports. The information for all of these 
services is given voluntarily by the packers which puts the Department officials 
to a degree in a position of dependency upon them. It would seem strange to 
have within the same livestock division one portion of the personnel eliciting 
the cooperation of the packers for certain of their functions and another group 
of personnel preparing court cases for unfair trade practices. Administratively, 
this is completely unfeasible as demonstrated by the Hoover report which recom- 
mended an independent agency for this enforcement.” 


John W. Gwynne, Chairman, Federal Trade Commission, May 1, 1957 


“The bill (8S. 1356) would enable the Federal Trade Commission to apply the 
FTC Act and the Clayton Act against unlawful practices in the marketing of 
meat and poultry products. Perhaps even more significantly, it would clearly 
enable the Commission to enforce the laws which it administers against packers 
with respect to things other than meat and the byproducts resulting from meat 
processing. * * * The considerations set out in this letter lead the Commission 
to favor the enactment of this amendatory legislation.” 

E. M. Norton, Secretary, National Milk Producers Federation, May 9, 1957 

“Although the Packers and Stockyards Act vested in the Secretary of Agri- 
culture the authority to regulate the unfair trade practices of packers, appro- 
priations have been inadequate and the primary concern of the Secretary has 
been in the administration of the provisions applicable to stockyards. As a re- 
sult, for over 35 years, unfair trade practices of packers have received only minor 
and secondary consideration. Thus, by an odd set of circumstances, the very 
act enacted by Congress to provide special curbs for the big packers has served 
for 35 years to shield them against effective regulation by the Federal Trade 
Commission.” 

Mr. Linsenquist. H. R. 7743 introduc ed by Congressman Hill of 
Colorado is rue to Senator Dirksen’s amendment to the O’Mahoney- 
Watkins bill, S. 1356. The Dirksen amendment was voted down 
by the Senate Judici lary Committee on Monday, July 8, 1957. Both 
the Dirksen amendment and the Hill bill contain no provisions to 
correct the mistake of 1921 which authorized the big packers to slip 
out from under the jurisdiction of the Federal Trade Commission on 
their merchandising practices. The Department of Agriculture has 
little or no interest in regul: ating the merchandising practices of meat 
packers as evidenced by almost. total inactivity in this area of its 
responsibility over a period of 36 years. 


ee 
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I would like to refer for just a moment to a statement made by Mr. 
Butz in the Senate Judiciary Subcommittee hearings, when he was 
quite frank in discussing the enforcement situation in the Department. 
Senator Watkins had asked: 
I recognize that you are spread thin, and that is our complaint 
not have enough force to do the job in title II. 

Mr. Pettus, head of the Livestock Division of the Agricultural Mar- 
keting Service, said : 





: that you do 


I agree with you, sir. 
Senator Watkins continued: 


We think that is a long enough trial period * * *. 

Mr. Butz said: 

It is quite true. For 26 years it has not been adequately enforced, but don’t 
you think when the sinner confesses and resolves to do better, he should be 
given a chance? 

Senator Watkins said: 
Am I to take this today as a confession * * *. 


Mr. Butz: 


For a number of years, our enforcement has been inadequate. 


Previous witnesses before this committee have stated that they felt 
that the enforcement authority of the Department of Agriculture had 
been adequate. 

I would like to point out to the committee that during the 36 years 
since 1921, with respect to the merchandising practices “of meé itpack- 
ers, there have only been 11 cease and desist orders brought during 
that period of time. Not one of these has been brought since 1938. 
Not a single action on the merchandising practices of packers since 
1938 by the Department of Agriculture. 

During that same 36-year period, there have been only 3 court cases 
brought by the Dep: tment of Agriculture relating to the meat mer- 
chandising practices of packers, and not one of those since 1939. 

The Cuamrman. What does that prove ? 

Mr. Linsenquist. What I am leading up to, Mr. Chairman, is this: 
We have brought a number of complaints to the Department of Ag- 
riculture. They do not have the personnel to investigate our com- 
plaints. They have only, in the Trade Practice Section, 2 men and 1 
girl, and they devote most of their time on packer trade practices in 
title ILI of the act. 

The Cuarrman. If you have evidence to the effect that any com- 
pany is violating the ‘Federal law, why couldn’t you take it to the 
district attorney in the district where you reside ? 

Mr. Linsenquisr. We have taken complaints to the Justice Depart- 
ment. 

The Cuatrman. Why don’t you take it to the grand jury ? 

Mr. Liwenqutisr. The Department of Agric ulture has the respon- 
sibility over the trade practices of packers. 

The Cuarrman. That is right. 

At the same time, they don’t have exclusive jurisdiction. The 
grand juries are supreme and above them, as a matter of fact. If 
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you have evidence that Federal laws are violated, all you have to 
do is present it to the grand jury. 

Mr. Licsenquist. That is true. 

The Cuamman. Of course, if you file a complaint and they don’t 
investigate it, then you can take it up with the Congress, 

Mr. Lansenquist. We need an agency with a trained staff to in- 
vestigate our complaints when we m: ake them, and determine whether 
or not there have been violations of law. 

The Cuairman. When did you submit your last one to the Depart- 
ment of Agriculture? 

Mr. Lise nquist. I would say that since August of last year I per- 
sonally have submitted about eight complaints to the Department 
of Agriculture. 

The CuarrMan. What were the complaints? 

Mr. Litsenquist. For example, there was a complaint brought by 
our packers in the Klamath and Medford area of Oregon that “Swift 
& Co. had lowered the price of choice dressed beef below cost for the 
purpose of increasing their sales in that particular area 

At that time—in August 1956—the price of ¢ hoi e dressed beef gen- 
erally throughout the area, including Portland, Oreg., and down as 
far as San Francisco, was 40 cents a pound. Swift reduced their price 
to 36 cents. The cost of our independent packers in the Klamath 
Falls and Medford area was about 38 cents. 

So, at 40 cents, there was a profit. When Swift & Co. dropped 
their price to 36 cents, our packers couldn’t meet that competition. 

Now, for instance, down in the San Francisco Bay area—— 

The Cuatrman. Before you get away from that, what was the re- 
sult of that complaint being filed ? 

Mr. Livsenquist. We submitted the complaint to the Department, 
and we have never heard a single word from the Department. 

The Cuarrman. Did you follow it up in any way ? 

Mr. Litsenquist. We did. 

The Carman. That was, you accused Swift of lowering their 
price? 

Mr. Lausenquist. Below cost, and taking over the business of 
competitor. 

The Cuarrman. Did they take over the business ? 

Mr. Litsenquist. They increased their business. 

The Cuamman. Did they put anybody else out of business? 

Mr. Lizsenquist. No; they did not. 

The CuatrMan. How long did that last? 

Mr. Linsenquist. During the month of August. 

The CuarrMan. You say you filed about eight complaints with the 
Department of Agriculture, and none have been attended to? 

Mr. Litsenquist. That is right. 

The Cuarman. None have been investigated ? 

Mr. Litsenquist. We did receive some letters of acknowledge- 
ment, but we have had no information from the Department on any 
of these complaints as to whether or not they were investigated to 
determine whether or not there was a viol: ation of law or not, except 
in one case, when we filed a complaint against the $20 million pro- 
motion by Swift & Co., wherein they were issuing coupons on various 
Swift products, giving refunds, in cash, of 10 to 15 cents per pound, 
on various products sold by Swift & Co. 
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These coupons were distributed in Life magazine and other maga- 
zines early this year. 

We did get one letter from the Department of Agriculture, from 
Mr. Butz 

Mr. Hitt. May I ask a question ? 

The Cuarrman. Yes. 

Mr. Hit. I am forced to listen every morning on the television, of 
companies advertising those stamps. 

Now, are you doing anything about them? Let’s be fair about this. 

I am against the whole business of st: amps, and I can’t do anything. 

Now, what can you do? 

Mr. LIngeNnQuist. All we can do is file our complaints and hope 
that they will be investigated. 

Mr. Hitz. Well, did you write your Congressman ? 

Mr. Latsenaqutst. No, sir. 

Mr. Hiuz. You should have. 

Mr. Poace. Will the gentleman yield? There is a very pertinent 
thing here. 

As I understand it, your feeling is that. we should have the Federal 
Trade Commission carry on this supervision because you feel that the 
Department of Agriculture hasn’t done it adequately. 

Mr. Liwenaquist. That is true. 

Mr. Poacr. The reports I have are that exactly this sort of thing 
goes on in the field that is supervised by the Federal Trade Com- 
mission. Certainly packing products are not the only products on 
which these coupons are issued. 

Mr. Hitz. Have you ever stopped anyone from giving stamps? 

Mr. Poacer. It seems to me that if this is a violation of the law the 
Federal Trade Commission is just as remiss as the Department of 
Agriculture. 

The Cuatrman. More so, because it is primarily a Federal Trade 
Commission function. 

Mr. Poace. But Swift Packing Co. isn’t the only one. The Quaker 
Oats Co. does the same thing, doesn’t it ? 

Mr. Litsenqutistr. In the case of the Swift promotion, they an- 
nounced to retailers around the country that the cash refunds for the 
coupons would amount to a 20 percent reduction in the price of 12 
Swift products. We believe that the Department of Agriculture 
should have made an investigation of this, as we requested, to de- 
termine whether or not that 20 percent reduction amounted to below- 

cost selling, because our members were injured by this. 

Mr. Poace. But, Mr. Liljenquist, you are now blaming the Depart- 
ment of Agriculture for not taking action. I agree that the Depart- 
ment of Agriculture should take action, if in fact the law is being 
violated. I confess I don’t know if there is a law on the subject or 
not. But the remedy you suggest is to substitute for the Department 
of Agriculture the Federal Trade Commission, because you feel that 
the Department of Agriculture hasn’t done a good job. 

Now, isn’t it true that the Federal Trade Commission has been just 
as remiss, if anybody has? The Federal Trade Commission has been 
just as lax about this very sort of thing in the fields where they have 
had complete control. 
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I mean, you blame the Department of Agriculture for doing this, 
and say, “We'll cure it by putting it over in the Federal Trade 
Commission.” 

What reason do you have to believe that the Federal Trade Com- 
mission will do any better ? 

Mr. Drxon. Will the gentleman yield? 

Mr. Poage. I'll be glad to yield, but I would like the gentleman 
to answer my question. 

Mr. Drxon. Mtr. Liljenquist 

Mr. Poacr. Mr. Dixon, I'll be glad to yield, but won’t you let the 
question be answered first ? 

Mr. Livsenquist. I believe that there are many reasons why the 
job could be done better in the Federal Trade Commission. We are 
only asking that the merchandising practices of packers be trans- 
ferred to the Federal Trade Commission. They are doing the job 
for all other agricultural processing industries. 

We think that they have got a trained staff. We know that Agri- 
culture has no staff assigned to this responsibility. 

The reason, when I go to the Department of Agriculture and ask 
them about these complaints, they just point out to me that they 
haven't got the staff to i it. 

Now, a year ago, the Department of Agriculture, the Packers and 
Stockyards Branch, asked for $200,000 to start enforcing the pro- 
visions of title II over merchandising. 

Mr. Poace. Let’s get back to this one point: Has the Federal Trade 
Commission followed any different vais in regard to this coupon 
practice ? 

Mr, Livsenauist. I think they have. 

Mr. Poace. In what instances? With whom? Do you have any 
instances at all where the Federal Trade Commission has asked any- 
body to cease and desist giving this type of rebate ? 

Mr. Linsenquist. Well, we know that the Federal Trade Commis- 
sion is active al] the time. They have got over 700 trained people. 

Mr. Poags. I know, but have they proseeuted or stopped anybody 
from doing the thing you have complained about? 

Mr. Linszenquist. On these coupons? Below cost? 

Mr. Poacr. Yes. Have they? 

Mr. Litsenquist. I couldn’t say. I couldn’t say that they have on 
that particular thing. 

Mr. Poaae. It seems to me—I don’t want to be unfair, but it cer- 
tainly seems to me that you are blaming the Department of Agricul- 
ture because you know that they didn’t do what you wanted them to 
do, and you are willing to accept the Federal Trade Commission and 
haven’t the slightest idea what they will do under the same circum- 
stances. 

Mr. Lavsenquist. I wouldn’t say we haven’t the slightest idea. 
We do know that they have an investigative staff. 

Mr. Poace. But we do know that they don’t enforce this rebate 
situation. 

Do you know of any instances where they have enforced this rebate 
complaint ? 

If the Federal Trade Commission has a big staff, and the Depart- 
ment of Agriculture doesn’t have, and neither one of them has enforced 
the complaint, which one of them is more derelict in its duty? 
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Mr. Litsenqutst. I can name several instances where the Federal 
Trade Commission has proceeded against unfair trade practices. 

Mr. Poace. I know of unfair trade practices where the Department 
of Agriculture has proceeded, too, but I am talking about this type of 
unfair trade practice that you submit here. 

You say the Department of Agriculture didn’t do anything about 
this. 

What reason have we to believe the Federal Trade Commission will 
do anything about it? 

Mr. Drxon. Will the gentleman yield to a question ? 

Mr. Poace. Yes. 

Mr. Drxon. What reason do we have to believe that anyone has made 
that type of complaint to the Federal ‘Trade Commission ¢ 

Do you know of any? 

Mr. Poace. I don’t know of any, but I see a great many of this type 
of instance; whether anyone has complained about it or not, I don’t 
know. 

Mr. Dixon. This gentleman, Mr. Liljenquist, has made a specific 
complaint, and he makes a charge that no one in the Department of 
Agriculture has proceeded against it. 

The CHarrmMan. Could you put into the record all eight of those 
complaints filed with the Department? Give us an opportunity to see 
the correspondence that you had with regard to your complaints. 

Mr. Livsenquist. I will be glad to. 

The CHArrMANn. You know and I know that the Department cannot 
possibly afford to investigate every complaint. If your complaints 
were well founded and supported, I, as one member of the committee, 
would like to know whether they have ignored the complaints. 

The Department is charged with a great responsibility, and it has no 
right to ignore that responsibility. 

You have said they have only about 2 or 3 people in the Department 
of Agriculture dealing with the Packers and Stockyards Act. 

I understood Mr. Butz to say that they had available now $800,000 
for enforcement of this act. 

How can they need $800,000 if they only have three people in the 
division ? 

Mr. Litsenquist. I can explain that. The appropriation he was 
speaking about was for the entire Packers and Stockyards Branch. 
All of the employes in the field are assigned to title III, which deals 
with stockyards. They have never had an appropriation sufficient to 
regulate all of the stockyards. The personnel in title III have a 
staggering load. 

While theoretically it is true that they can be called upon to go into 
title If investigations, that rarely occurs because of the tremendous 
workload which they have. 

Mr. Hux. Let me ask you this question: 

If you think the Federal Trade Commission is so wonderful— 
do you know how many business firms there are in the United States? 
About 4,500,000. Do you think they have force enough to police all 
business? Is that what you think? 

Mr. Litsenquist. I am not saying they have. 

Mr. Hitz. You know full well they haven’t. 

Mr. Livsenquisr. But they may have more personnel—why should 
meatpackers be treated differently from these others? 
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Mr. Hux. That is why, when you hold up those stamps, you raise 
the hair on my head. I saw an ad less than a week ago, a great big 
ad of a room, every bit of furniture in it had been given to the peo- 
ple because they had stamps. 

Why don’t they stop that kind of advertising? 

You are talking about the Federal Trade Commission. Why long 
ago, haven’t they prohibited that kind of business? It is disgust- 
ing, as far as I am concerned, because I handled a business for 24 years, 
and I know how tough that competition is. It is going on in Fort 
Collins today, and they have a building, and you can go there today 
and see how many articles you can get for stamps. 

You support it—that is exactly what you do—because you say you 
want that same group permitting this type of advertising to take over 
all business overnight. 

Mr. Hacen. Will the gentleman yield? 

Mr. Hii. Why, of course. 

Mr. Hagen. I don’t think there is any comparison of law on these 
stamps. The point would be whether or not the industry using them 
is a monopoly business. A Fort Collins furniture dealer probably 
isn’t a monopoly or close to it. 

Mr. Hix, I couldn’t give the stamps, but here a drugstore down- 
town that is in competition with me can give stamps with which you 
can get furniture and electrical appliances. 

The Cuarrman. Mr. Liljenquist, you will file those complaints, so 
that we may see what kind of complaints they were? Over what 
period of time was it that you filed those complaints? 

Mr. Lavgenqutst. Since last August. 

The Cuamman. Did they acknowledge the receipt of those com- 
plaints ? 

Mr. Livsenquist. They acknowledged most of them. 

The CuarrMAN. You have correspondence on those? 

Mr. Linszenquist. Yes. 

The CrarrmMan. Suppose you put that in the record so we will know 
what you are talking about. 

Mr. Liuvenaquist. I would like to mention one other thing here. 

Our most recent problem arose, also in complaint of Swift & Co., 
where they have announced to their retail outlets that the buyers who 
purchase Swift products will receive so many points for each Swift 
item that they purchase, and they may use this accumulation of points 
for prizes, receiving all kinds of fixtures and luggage, and finally, 
with the larger accumulation of stamps, even cabin cruisers, motor 
ears, fur coats, and trips to Bermuda, era, Mexico, Hawaii, and so 
forth. 

Mr. Hu. If the gentleman will yield further, I saw a beer adver- 
tisement that will give me a trip to Las Vegas and give me a Pontiac 
automobile, and give me two trailers. 

Not long ago, just recently this was. Just by buying a certain 
kind of beer, you get all these things free. 

Mr. Litsenquist. We consider this actually a sort of bribe to the 
retail purchasers. 

Mr. Hix. Isn’t that a bribe to me? 

Mr. Linsenquist. One of our packers said, when the Swift program 
started, he lost three of his best sausage customers. 
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The Cuarrman. Let me call your attention to this official docu- 
ment. This is from the Department of Agriculture, stating that of 
the total number engaged in the work of the Packers and Stockyards 
Branch, 15 are full-time employees in the Washington office, 78 are 
full-time employees in the field, and 5 are part- time employees in the 
field. That is contrary to the statement you have made, that there 
are only 2 or 3 down there. 

Dr. Dixon was under the impression, too, that there were only 2 or 3 
to administer the act. 

Mr. Hacen. There are many aspects of the Packers and Stockyards 
Act, other than regulation of pricing and other possible unfair trade 
practices. 

The CuarrmMan. Didn’t you say, Mr. Liljenquist, you understood 
they had only 2 or 3 in charge of enforcing the Packers and Stockyards 
Act? 

Mr. Litsenqutist. In the Trade Practice Section; yes. In relation 
to title II, which is the authority to regulate trade practices. 

Mr. Dixon. Most of those people spend their time with title ITT. 

The CuHarrMan. You have a prepared statement which you may file 
for the record. 

We shall adjourn now and reconvene at 2:30. You may conclude 
your testimony at that time. 

Can you come back at 2: 30? 

Mr. Livsenquist. Yes, sir. 

The CuarrMan. The committee stands adjourned now until 2:30 

.m. 

(Whereupon, at 12:05 p. m., the committee adjourned until 2:30 
p.m. the same day.) 


~ 


~ 


AFTERNOON SESSION 


The Cuatrman. The committee will be in order, please. 

Mr. Liljenquist, will you come around, please, sir. 

We shall be glad to have you continue now. 

Mr. Litsenquist. Thank you, Mr. Chairman. 

Mr. Chairman, I will not read all of my statement, but I would like 
to read a short summary of it. 

The ene You may read such parts of your statement as you 
wish. I did not mean to cut you off. I knew you had a prepared 
statement, so I suggest you file that for the record and give such other 
oral statement as you deisre, or you may read your statement. 

Mr. Litsenquist. I would like to wai the short summ: iry which I 
have in the beginning of the statement, Mr. Chairman. 

The Cuarrman. All right. 

Mr. Linvaenquist. I will start at the top of page 2, paragraph 2 

On the other hand, the bill introduced by Congressman Dixon, of Utah, H. R. 
8536, would place meatpackers together with firms which acquire 20 percent 
interests in packing plants, under the same rules and same degree of enforce- 
ment in the Federal Trade Commission. 

Every segment of American industry and business will benefit by the passage 
of H. R. 8536, introduced by Congressman Dixon. Similar bills were introduced 
by Congressman Celler, of New York; Berry, of South Dakota; Metcalf, of Mon- 
tana; and Bentley, of Michigan; but of these bills only the Dixon bill was 
referred to the House Agriculture Committee. 

The Dixon bill is important to every person interested in maintaining fair 
competition and preventing monopoly. Livestock producers and farmers as well 
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as small-business men and consumers are among those who will be helped by the 
adoption of this legislation. 

Twenty-four associations and farm groups are sponsoring legislation to restore 
control over the merchandising practices of meatpackers to the Federal Trade 
Commission. The dairy co-ops with 800,000 members are strongly for it, and 
many other farm and business groups are coming out for the shift. 

All other agricultural processing industries are under the control of the 
Federal Trade Commission. Only the meatpackers are effectively shielded from 
enforcement of unfair trade practices. 

When the packers were placed under USDA control in 1921, the Congress 
believed they were putting the packers under more rigid and stringent regulation 
than they had been under the FTC 

A 2-year FTC investigation completed in 1919 showed the five biggest packers 
were unfairly and illegally using their monopoly powers to manipulate livestock 
markets ; restrict food supplies ; control prices of dressed meats and other foods; 
defraud producers and consumers; crush effective competition; secure special 
privileges from railroads, stockyard companies, and municipalities; and to 
profiteer. 

The big packers, after signing the consent decree of 1920 to avoid criminal 
prosecution by the Justice Department, got out from under the control of the 
FTC the following year by means of the Packers and Stockyards Act. 

The transfer of packer control to USDA was a great victory for the big 
packers. USDA is not an enforcement agency, like the FTC, and has practically 
no money or staff for regulating unfair trade practices relating to the merchan- 
dising of meat. 

USDA officials in recent years have blocked every attempt of the Packers and 
Stockyards Branch to obtain an appropriation for the proper regulation of 
packers under title II of the Packers and Stockyards Act. 

Mr. Poacr. You mean that the Department of Agriculture has 
blocked appropriations for itself ? 

Mr. Livsenquist. That is true, for this purpose. 

Mr. Poage. All right, thank you. 

Mr. Linsenavist. Proper regulation of unfair trade practices in 
the Department of Agriculture has been impossible because the en- 
forcement responsibility is inconsistent with the regular functions of 
the Department which require close cooperation with the packers in 
many activities including market news reporting and Federal meat 
grading. , 

The Department of Agriculture has relegated the Packers and 
Stockyards Branch toa commodity division in the Agricultural Mar- 
keting Service, where four supervisors in the chain of command, with- 
out specialized training in monopolistic acts or unfair trade practices, 
can veto the enforcement recommendations of the Packers and Stock- 
yards Branch. 

The big packers are able to sell meat and packinghouse products a 
a loss to expand their business in any given trade area. 

The big packers can make up these losses in other geographical 
areas or from their profits in nonmeat activities. They are widely 
engaged in hundreds of diversified business operations including ice 
cream, sporting goods, plant foods, soybean and cottonseed oils, eggs. 
poultry, cheese, peanut butter, soap, detergents, adhesives, glycerine, 
curled hair, chemicals, and pharmaceuticals. 

The two largest packers, Swift and Armour, have absorbed small 
companies at a rapid rate. 

It has been pointed out there has been an increase in the number of 
independent slaughterers, which is true, but nevertheless, between 
1930 and 1955 Swift acquired 147 smaller companies of all kinds 


while Armour merged with 68 
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Mr. Poace. There are as many as 1,000 or 2,000 packers, aren’t 
there, and some will go out of business from time to time whether 
they are bought up by packers or whether the banks force them to 
go out of business ¢ 

Mr. Litsenquist. That is right. 

Mr. Poace. And some small packers, for good or bad reasons, are 
always going out of business. ‘To whom can you charge that practice 
in pé art! 

Mr. Liwsenquisr. Of course, there would be a good argument for 
not putting an embargo upon the purchase of a plant by a big packer. 

Mr. Poage. I mean, isn’t it the logical thing, that if I were a small 
packer and I was about to go out of business, I think I would cast 
about for somebody who had, first, the money, and, second, had reason 
for wanting my plant and I would say, “Well, Swift wants it, Ar- 
mour wants it more than anybody else that I can think of, and they 
have the money with which to pay me,” and I would get out of my 
difficulties by selling to a large packer. 

The banks sell most of these small packers out. Isn’t it perfectly 
logical that the bank should go to somebody who has the money, to 
pay them off? That is what they want. 

Maybe the plant is not worth $300,000, and if the bank has a $250,000 
loan, what they want is somebody willing to pay $250,000. 

Mr. Linsenquist. That is true, but the point I wish to make here 
is that although there have been a good many mergers in our indus- 
try not only ‘by Swift and Armour but by other of the Big Ten 
packers, the Department of Agriculture which has responsibility in 
this field to prevent mergers where they may tend toward monopoly, 
has never in its history investigated a merger in the packing industry. 

Mr. Poace. And did not disapprove it? 

Mr. Linsenquist. It has not disapproved any. 

Mr. Jogos They disapproved nothing? 

Mr. Lingeneutst. That is true. 

Mr. Poagr. Thank you. 

Mr. Latsenquisr. I have listed the companies in our western ter- 
ritory which have been purchased by the big packers since World 
War II. Several of our biggest independent packers were absorbed 
by these companies. 

There is no record or official report that USDA ever investigated 
a single merger during the 36 years it has had responsibility to regu- 
late the packers. 

The high degree of economic concentration in meatpacking empha- 
sizes the need for proper enforcement of trade practices to prevent 
monopoly and assure fair competition. 

In 1955 2 companies, Swift and Armour. handled 40 percent of the 
United States slaughter in plants under Federal inspection. Only 
federally inspected plants are permitted to engage in interstate com- 
merce, 

An FTC survey in 1950 showed Swift, Armour, Cudahy, and Wil- 
son had approximately 47 percent of the industry’s employees. An 
FTC survey in 1947 showed the 8 largest companies owned 77.6 per- 
cent of the net capital assets of the me: at industry. 

96278—57——_S8 
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In that year the total net capital assets of all independent packers 
combined were less than the assets of either Swift or Armour. Swift 
sales in 1956 exceeded $2,400 million, up from $770 million in 1940. 

The Swift figures are reported in a recent issue of Life magazine, 
which I have here. The reason I mention this high degree of eco- 
nomic concentration in the packing industry is not that we are charg- 
ing that a monopoly exists in this industry, but we are saying that 
there is so much economic concentration that we independent packers 
should be entitled to have an agency in Government where we can take 
our complaints of unfair tri ade } practice, with the expectation that they 
can be investigated to determine if there is a violation of law. 

Another reason we want to have this transferred to the Federal 
Trade Commission is that the Federal Trade Commission is charged 
by the Congress to administer the Sherman Act, the Robinson-Pat- 
man Act, the Clayton Act, the Federal Trade Commission Act, all 
dealing with fair competition. 

The Department of Agriculture has none of those laws to enforce; 
it only has the packers and stoc kyards, which is vague and misunder- 
stood, and has never been tested in the courts, except 3 court cases in 

36 years. We really do not know what authority the Department of 
Agriculture has to regulate packer practices, because there is no ef- 
fective history of enforcement. 

(The Life article referred to is as follows:) 


The top 30 United States companies—and how they grew 


{Ranked by 1956 sales] 


} 


Sales (in billions) Net profits (in millions) 
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Western Electric 

Gulf Oil __- 
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Texas Co 

Armour 2 
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Du Pont__. 

Shell Oil 

Westinghouse 

Standard Oil (California) 
Goodyear Tire 

National Dairy 

Union Carbide & Chemical. - 
International Harvester 
Republic Steel_-_- 

Sinclair Oil , 

Radio Corporation of America 
Firestone Tire 

Douglas Aircraft 

General Dynamics 3 

Procter & Gamble 

Phillips Petroleum.. 
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1 Ford does not know its 1940 figures. 
2 1940 totals include Armour of Illinois and Delaware. 
8 Adjusted for mergers. 
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Mr. Poace. I can’t escape the feeling that if the Department of 
Agriculture has not done a good job, it seems to me that is where the 
Federal Trade Commission comes in. The Federal Trade Commis- 
sion has been outside of this, it seems to me. 

It is true when you wrote the Department of Agriculture about this 
very thing you complained about this morning, they wrote you back 
and told you that they had taken it up with the Federal Trade Com- 
mission, I mean that Swift beginning these rebates—didn’t the De- 

yartment of Agriculture tell you that they had taken it up with the 
Federal ' Trade Commission ? 

Mr. LingENQU ist. They said they had a conference with the Federal 
Trade Commission. 

Mr. Poacr. Did the Federal Trade Commission do anything more 
for you than the Department of Agriculture? On the other hand, it 
is no advantage to you or to anybody else that they didn’t do any- 
thing. 

Mr. Litsenguist. On this particular practice of coupons and pre- 
miums, we do not know that we would be much better off in the Federal 
Trade Commission, but we do know and _ feel strongly that on the 
usual price-discrimination cases that the Federal Trade Commission 
is constantly working with, that we would have a much better chance 
for some regulation of our industry. 

Mr. Poace. Because if they are constantly working with these things, 
why haven’t they done something about them if it is a violation ‘of 
law? I may think it is a bad pr ‘actice, a practice which ought to be 
prohibited, but on the other hand, I doubt that it is a violation of 
thelaw. Do you think it is a violation of the law ? 

Mr. Litsenauist. Personally, I think that any premium by which a 
company sells its products below cost, and injures a competitor, is a 
violation of law. 

Mr. Poace. Are not any of these premiums in that same way reduc- 
ing the price? 

Mr. Linsenquist. Yes. 

Mr. Poace. I think it is. It seems to me it has exactly the same 
effect. 

Mr. Liusenauist. At noon we checked with the Federal Trade Com- 
mission, and this is the information which they gave us: 

The Federal Trade Commission is about to complete a year-long 
study on the broad economic aspects of trading stamps and other 
forms of premiums. They, at least, have this problem under advise- 
ment over there, and they are going to determine shortly, I presume, 
whether or not they can act : gainst this sort of practice. 

All other agricultural acteubees can take their complaints to the 
Federal Trade Commission; so far as we know they get them investi- 

gated. We know that our complaints do not get investigated because 
Tak ‘ulture does not have the personnel to do it. We, also, recognize 
that the Federal Trade Commission is issuing complaints and cease- 
and-desist orders, and many cases are taken into court. They are an 
active organization; they were set up in 1914 by Congress to a6 ety 
one job, that is to enforce fair trade regulations, whereas the Depart- 
ment of Agriculture, with its tremendous range of responsibilities, 
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many of which require the closest cooperation with the packers, are 
not in a very strong position to take effective action against meat- 
packers as evidenced by the fact that they have done so little in 36 
years. 

Another thing I might mention about the Department of Agricul- 
ture, they have the authority to require packers to submit annual 
reports so that the Department can know some of the practices that 
packers engage in, but over the years all of the pertinent information 
contained in those annual reports has been deleted; so that the ad- 
ministrator of the Packers and Stockyards Branch will tell you that 
there is not one piece of information in those annual reports submitted 
by packers to the Department of Agriculture that would help in any 
way in their enforcement work. 

We have called that to the attention of Secretary Benson in a letter 
dated August 6, 1956, suggesting some changes in those annual re- 
ports that would help to correct that situation. If I may, Mr. Chair- 
man, I would like to leave a copy of the letter for the record. 

The CxuarrmMan. Without objection the copy of the letter may be 
made a part of the record. 

(The letter referred to, dated August 6, 1956, is as follows :) 


WESTERN STATES MEAT PACKERS ASSOCIATION, INC., 
San Francisco, Calif., August 6, 1956. 
Hon. Ezra Tarr BENSON, 
Secretary of Agriculture, 
Washington, D. C. 

Dear Mr. Secretary: In behalf of the Western States Meat Packers Associa- 
tion, Inc., I hereby suggest that in accordance with the authority contained in 
the Packers and Stockyards Act of 1921, as amended, that the United States 
Department of Agriculture issue instructions to meat packers to include the 
following information in their annual reports beginning with the current fiscal 
year: 

1. Profit or loss on fresh meat operations. 

2. Profit or loss on edible packinghouse products. 

3. Profit or loss on nonedible packinghouse products. 

4. Profit or loss on all food operations except meat. 

5. Profit or loss on all other business activity engaged in, listing each 
business by company name or division of the parent company, the nature of 
the profit or loss for each such enterprise. 

6. Information showing losses sustained in various geographical areas 
designated by the Department, on fresh meat and packinghouse products 
where such losses occur. 

The history of the Packers and Stockyards Act shows that enforcement over 
fair trade practices and exercise of monopoly power in the packing industry was 
quite good from 1921 until 1925. During that time Chester Morrill served as 
assistant to Secretary of Agriculture Henry C. Wallace, as officer in charge of 
the Packers and Stockyards Act. 

During the time that Mr. Morrill was in charge of enforcement, the Packers 
and Stockyards Act was an independent office within the Department of Agri- 
culture, directly responsible to the Secretary. Accordingly, it was at that time 
in a strong position to administer the broad enforcement powers provided in 
the Packers and Stockyards Act. Secretary Henry C. Wallace favored effective 
enforcement. 

When Mr. William M. Jardine was named Secretary of Agriculture in 1925, 
he let it become known that he was not in sympathy with the Packers and 
Stockyards Act as it related te the meatpackers. Accordingly, Mr. Chester 
Morrill resigned as officer in charge and was replaced by Mr. John T. Caine IIT. 

Since 1925, the big meatpackers have been able to engage in unfair trade 
practices with little fear of prosecution. That is a unique situation in the 
United States, inasmuch as other businesses except railroads and a few others 
are under the effective regulation of the Federal Trade Commission with respect 
to such practices. 
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A study of the annual report forms in use now compared to the reports re- 
quired several years ago shows that the report forms have been so deleted of 
pertinent information that they are today of absolutely no value to the Depart- 
ment with respect to their usefulness for enforcement purposes. 

In making their annual reports the big packers hide their profit or loss on 
fresh meat and meat products. This is done purposely so that the Department 
will have no information regarding unfair practices in merchandising fresh 
meat and meat products. 

It is well known in the meatpacking industry that the big packers fre- 
quently sell their meat at cost, and very often at a considerable loss, in their 
efforts to expand the sales of their companies, while crowding out independent 
competitors. We believe a great deal of evidence could be accumulated to show 
how this is being accomplished. 

As long as the big national companies are permitted to sell their meat prod- 
ucts below cost in any local or regional area, while making up these losses in 
other geographical regions or in other business activities, many of which are not 
even related to the packing industry, we will continue to have serious monopoly 
problems in the meatpacking industry. 

We believe it is of utmost importance, if the Department of Agriculture is 
going to properly administer the law passed by Congress, that the meatpacking 
industry be required to report annually the profit and loss on each part of their 
business, as outlined at the beginning of this letter. 

If such requirements are not established, the national packers may continue 
to exercise their power to destroy any independent packer or any group of in- 
dependent packers in any area that they so desire, with little fear of prosecution. 

Although the responsibility to enforce fair trade practices and to control 
monopoly in the meatpacking industry has been largely ignored by the USDA 
since 1925, we are glad that you have expressed a desire to bring about a correc- 
tion in this situation. 

We recognize that effective enforcement will be extremely difficult in an or- 
ganizational setup where the Packers and Stockyards authority has been rele- 
gated to the Livestock Division of the Agricultural Marketing Service, where 
the Market News Service and Federal Meat Grading Service are centered. Both 
of these latter activities depend upon the utmost cooperation of the meatpackers 
for successful operation. The placement of the Packers and Stockyards au- 
thority in the Livestock Division is a tremendous disadvantage to proper 
enforcement. 

Therefore, we appreciate the encouragement you have given us to have legisla- 
tion introduced to transfer the enforcement authority over meatpackers to the 
Federal Trade Commission, with the exception of those transactions in livestock, 
which should, we believe, remain the responsibility of the Department * * *. 

The livestock producers depend upon the independent meatpackers to insure 
competition for their livestock. Accordingly, the farm and livestock organiza- 
tions are most eager that the independent packers continue to operate. But it 
is becoming increasingly obvious that the independent packers will continue to 
operate in competition with the big packers only if the big packers are prevented 
through proper enforcement from engaging in unfair trade practices and the 
exercise of monopoly power. 

With best regards, I am 

Respectfully yours, 
EK. F. Forses, President. 

Mr. Linsenquist. I might say in regard to this problem of en- 
forcement in agriculture, the Federal Trade Commission lost control 
over the meatpackers in 1921, by the passage of the Packers and 
Stockyards Act. The packers had resisted very strongly the new law 
that was being created by the Congress. When the act was under con- 
sideration by the Congress the big packers themselves were most in- 
strumental in having it transferred out of the Federal Trade Com- 
mission to the Department of Agriculture. When it was first set up 
in Agriculture, the first Henry Wallace was Secretary at the time, 
and he set up a separate agency in the Department, called the Packers 
and Stockyard Administration, to administer the enforcement of the 
Packers and Stockyards Act 
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This separate enforcement agency in the Department continued 
until 1925, when Secretary Jardine became Secretary. Shortly after 
he took office the independent status of the Packers and Stockyards 
Administration was terminated and the Department relegated the 
Packers and Stockyards to a branch in the Bureau of Animal In- 
dustry. That ended any real attempt for enforcement of trade 
practices of packers. 

In recent years, as I mentioned earlier, the Packers and Stockyards 
Branch has been switched to the Agricultural Marketing Service 
where it remains a branch in the Livestock Division. 

Mr. McIntire. May I ask one question there ? 

The Cuamrman. Yes. 

Mr. McIntire. We had some testimony yesterday on the part of 
the Department that some time in the past—I have forgotten the 
exact date—the Appropriations Committee of the House passed some 
prohibition which did not permit the use of money, or restricted the 
use of money, for the expanding of the enforcement of this act. Is 
that in accordance with your understanding ? 

Mr. Litsenquist. Yes, sir. However, that referred to the title III 
of the act, which related to the posting of auction markets. 

Mr. McIntrre. Only for that purpose ? 

Mr. Liuwsenautistr. Not to title IT as I understand it. 

Mr. Hagen. I want to commend you on your knowledge and your 
integrity. 

First of all, I want to ask you about the Swift coupons; you are 
familiar with that? 

Mr. Linsenautst. I am. 

Mr. Hacen. Do they get nationwide, or just an area coverage? 

Mr. Litsenquist. The $20 million promotion program of Swift & 
Co. which started the beginning of this year is nationwide. They are 
seeking, I believe, to obtain a consumer franchise such as the big 
soapers obtained by their giveaway programs to become dominant 
in the soap industry. As I understand it the 3 big soapers have about 
85 percent of the soap business in the United States. The Swift 
coupons were distributed through national magazines such as Life, 
Look, and I think the Woman’s Home Companion. Total value of 
the coupons was $1.45 on 12 Swift products. 

Mr. Hagen. They do not do that just in selected areas, but nation- 
wide? 

Mr. Liwsenquist. That was nationwide. 

Mr. Hacen. With reference to the point that the chairman made, 
why did you not go to the Federal Trade Commission ; it takes months 
and sometimes years to build new cases of this kind and in this in- 
stance the FTC has no jurisdiction. 

Mr. Linsenquist. We, of course, went to the Department of Agri- 
culture, because under the law that is where we are supposed to take 
our complaints. 

The Cuarrman. As to the Federal Trade Commission, as you recall, 
the Department of Agriculture wrote you in relation to the coupon 
matter mentioned this morning, and which you mention again. Mr. 
Butz wrote you a letter on Febru uary 18, which referred to your letter 

of January 23, in which he says: 

This is with reference to your letter of January 23, 1957, transmitting a copy 


of the three-page announcement of Swift & Co. regarding a national advertising 
and promotional program. 
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In your letter you state that it is the belief of your association that the De- 
partment of Agriculture should exercise its authority under the Packers and 
Stockyards Act by immediately ordering Swift & Co. to stop the coupon-offer 
program in question. Although the Department has authority under title II of 
the Packers and Stockyards Act to issue orders to packers to cease and desist 
from engaging in practices prohibited by the provisions thereof, such orders can 
only be issued on the basis of the record of a full and complete hearing subject 
to the provisions of the Administrative Procedure Act and judicial review. 

We are, of course, interested in any situation which raises a question of 
possible violations of the provisions of title II of the act, and your letter, with 
its enclosure, was referred by me to the General Counsel of the Department for 
consideration. The General Counsel’s office has considered the question in 
cooperation with the officials of the Department charged with responsibility for 
administering the Packers and Stockyards Act. Following the practice of insur- 
ing coordination of our activities in this field with the policies and activities 
of the Federal Trade Commission, your letter and the subject matter thereof 
were made the subject of a conference with the Commission officials. 

It would appear that a national advertising and promotional program of 
limited duration of the kind in question in and of itself would not constitute a 
basis for action under the Packers and Stockyards Act or the Federal Trade 
Commission’s program. 

With further reference to the time element in initiation of any such proceed- 
ings, it is, of course, necessary to develop evidentiary facts supporting a charge 
of violation before any action can be undertaken. 

The development of such facts would require verified data in the area of unit 
cost relating to the products of the packer in question and such data as to its 
competitors, such as your members, for like products in the geographical area 
where the alleged objectionable practice had its impact. These, together with 
the establishment of other factors entering into a determination of violation, 
would require extensive investigation and study. 

You may rest assured that the matter will be followed with interest and if 
substantive facts develop indicating a violation appropriate action will be taken. 

Sincerely yours, 
Earu Butz, Assistant Secretary. 

He certainly indicated in this letter that it was a problem and that 
the matter would be followed to the limit. 

Mr. Lienaquist. That is the complaint that I referred to this 
morning, that we had had a reply from the Departme nt of Agricul- 
ture. However, they did not investigate to the extent that the checked 
Swift & Co. in any given area to determine that these sales were being 
made below cost. 

The Cuarrman. I can understand how an official of the Govern- 
ment, receiving numerous complaints, could not afford to investigate 
every complaint received. There are 467 firms in your association, 
and it is large enough, I suppose, to obtain evidence of the facts to 
present to the Department to initiate and justify the investigation. I 
do not think that we woul | be warranted in condemning the Depart- 
ment of Agriculure for failing to start an investigation merely be- 

cause they received a letter from you or any member of your organiza- 
a unsupported by other facts. 

I do not think the papers that you have would justify causing an 
investigation. because there was a copy of an article in the magazine 
which was published. Do you? 

Mr. Liusenqutist. In view of the fact that Federal Trade Commis- 
sion itself has not done much in this particular area, I think I would 
be inclined to agree with you, Chairman Cooley, that in this case 
maybe they have done about what you could expect them to do. 

I grant that they did have a conversation with the Federal Trade 
Commission on this case. That is the only instance I ever heard of 
where they have taken up a matter with the Federal Trade Com- 
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mission, and in the hearings over in the Interstate and Judiciary Com- 
mittees, Chairman Gwynne pointed out to the committee that in all of 
the history of the administration of the Packers and Stockyards Act 
there has been no single instance that had ever come to their atten- 
tion that the Department of Agriculture had referred any matter to 
the Federal Trade Commission for investigation. 

The Cuamman. Mr. Butz’s letter would indicate the contr ary. 

Following the practice of insuring coordination of our activities in this field 
with the policies and activities of the Federal Trade Commission, your letter 
and the subject matter thereof were made the subject of a conference wtih the 
Commission officials. 

He says that they were following the practice; they did cooperate. 

Mr. Luwsenautst. I have been told by folks in the Department of 
Agriculture that over the years the Packers and Stockyards Branch 
did make a number of requests to superior officers that the Federal 
Trade Commission be asked to come in and make investigations of 
packers practices, but in every instance the requests were vetoed in the 
Department. 

The Cuarrman. Is it your understanding that if 3 or 4 of the big 
packers violate the law, engage in trade practices which violate the 
law, the Federal Trade Commission would not do anything about it. 

Mr. Litsenquisr. They could be requested under the present law by 
the Secretary of Agriculture to investigate but they have no author- 
ity to bri ing proceedings under that law. 

The Cuamman. The Department of Justice could get a consent 
decree ? 

Mr. Liweneuist. The FTC cannot issue ceases and desist orders 
against pac kers. 

The Caamrman. The Department of Agriculture does have the au- 
thority to issue cease and desist orders. 

Mr. Linsenquist. Yes, sir, they can; but the consent decree is an 
action of the Justice Dep: tment. 

When the Federal Trade Commission investigated the meatpackers 
in 1917-18 they charged that the Big Five packers were crushing 
competition, and defrauding both consumers and producers. Then 
the Justice Department, Antitrust Division, as the result of the Fed- 
eral Trade Commission investigation, brought criminal proceedings 
against the Big Five packers which were settled by the signing of 
the 1920 consent decree. 

Another reason why we are supporting the transfer of jurisdiction 
over meatpackers to the Federal Trade Commission is that Armour, 
Swift, and Cudahy, in November and December of 1956, filed motions 
with the Federal District Court of the District of Columbia, to have 
that consent decree of 1920 modified so that these 3 companies can go 
into the supermarket business, and the wholesaling and retailing of 
grocery products, which the consent decree of 1920 took from them. 

Mr. Poacr. Right there, Mr. Specht thought—maybe I misunder- 
stood him—I understood Mr. Specht this morning for the grocery 
chain to get into the packing business was wrong, did you gather 
that impression ¢ 

Mr. Linsenquisr. Yes, sir. 

Mr. Poace. Do you feel that is a bad practice? 

Mr. Liuvsenauist. Yes. 
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Mr. Poacr. By the same token, do you agree that you ought to keep 
the packers out of the grocery business ¢ 

Mr. Litsenquist. Yes, sir. 

Mr. Poacr. And the people that you represent are they bound by 
this consent decree ¢ 

Mr. Litsenqutst. No, sir. The consent decree applies only to four 
meatpackers in operation today. Morris & Co. was the fifth com- 
pany, but they were absorbed by Armour in 1923. 

Mr. Poacgr. And they have a right, do they, under that, to go into 
the grocery business at the present time / 

Mr. Linsenquisr. Yes. 

Mr. Poace. All of the packers except four, have a right to go into 
the grocery business at the present tame # 

Mr. Linsenquist. Yes, that is correct. 

Mr. Poace. Is that all right ? 

Mr. Lansenquist. You have to consider this problem from the point 
of view of why the big packers were denied the privilege. 

Mr. Poace. I know why. It was because they were accused of vio- 
lating the law, they were restricting the movement of trade and cre- 
ating a monopoly, and they were creating a monopoly. I know why, 
but I asked you if you think that is a sound situation to have 4 pack- 
ers denied the right to go into the grocery business and 2,000 enjoying 
the right to go into it. 

Mr. Latsenquist. The Supreme Court had something to say about 
that. 

Mr. Poace. I do not want the Supreme Court opinion. I do not 
have the regard for the Supreme Court decision that I have for your 
opinion, and I would like to have your opinion on it. 

Mr. Lisenquist. Thank you, Mr. Poage. My opinion is this, that 
Swift and Armour, since they are so dominant in the meatpacking 
industry, slaughtering 40 percent of livestock that are eligible to move 
as meat into interstate commerce, should not be permitted the oppor- 
tunity of going into competition with the retailing industry which 
they supply. I think that would be unsound. 

Mr. Poacre. I am perfectly willing to agree with you, that Swift 
and Armour should not go into the grocery business; I asked should 
your clients go into the grocery business? 

Mr. Livsenquist. As a matter of fact, of our 467 members, about 
200 of them are slaughterers, and of those there are only about 3 that 
have a retail outlet. 

Mr. Poace. But from the standpoint of public policy is it good to let 
any packer go into the grocery business? 

Mr. Lusenequist. I would say those little packers that have one 
retail outlet probably are not going to be any threat by their integra- 
tion and I would say—— 

Mr. Poace. I do not recognize them as a threat, either, but is it 
good to let any packer—Mr. Specht referred to the integration prob- 
lem, and he was not very definite either, and I do not mean to criti- 
eize either one of you—I think there is much to be said about this 
integration question, whether it is helpful or hurtful. I think a 
complete monopoly has the theoretical economic possibility of bring- 
ing to the people cheaper commodities or the same commodities at a 
lower price. That is the philosophy of the corporate state. It was 
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tried in Italy and it worked for a time. But I doubt very seriously 
that fascism in Italy or in the United States would ever work suc- 
cessfully for a long period of time. 

Do you believe that it would? Do you believe that it would be de- 
sirable to get complete monopoly of the distribution of all food, the 
same concern owning the processing, the transportation, the distribu- 
tion and final disposal of all of the food products / 

Mr. Liuwsenquist. Please, Mr. Poage, do not confuse me as one sup- 
porting monopoly. I am against monopoly. 

Mr. Poace. Isn’t integration the most effective tool of monopoly ¢ 

Mr. LicseNnqQuist. Absolutely. 

Mr. Poaage. If it is the most effective tool of monopoly, and we 
are opposed to it, should we put that in the hands of your clients or of 
Mr. Specht’s clients or anybody else’s clients—should we? 

Mr. Li.senquist. We believe that the big packers—— 

Mr. Poage. A packer isn’t good or bad just because he is big or 
little—he is dangerous—wait just a minute—Hormel was not a factor 
at the time of that consent decree. They are pretty large operators 
today. 

Mr. Latsenquist. No. 4, I believe. 

Mr. Poace. Rath did not amount to very much at the time of that 
consent decree. 

Mr. Lingenquist. No. 

Mr. Poage. They are at least substantial people in the slaughtering 
business today. 

Mr. Litsenquistr. One of the Big Eight. 

Mr. Poace. Consequently, it seems to me that you cannot say be- 
cause of the position a particular company occupies at a given mo- 
ment— 

Mr. Livsenquist. When I mentioned big packers, I was going to 
say there could be advanced pretty good argument for requiring the 
big packers to be separated from nonmeat activities, because they are 
in a position thereby to subsidize their meat operations. 

I recall a few years ago one of the big packers had lost substan- 
tially in its meat operations, but it rs id made enough out of its other 
businesses that it came out of the year with a substantial profit. 

Inasmuch as these integrated asinaeaien can sell their meat at or 
below cost, and their pac ‘king products at or below cost, it places them 
in a very strong advantageous position over a small packer. 

Mr. Poace. At what point would you draw that line, then? Would 
you apply that rule to Hormel at the present time ? 

Mr. Linsenquistr. I know that the Congress last year passed a Bank 
Holding Act wherein they put banks out of the insurance business, 
and some other financial businesses that did not directly relate to 
banking, so that all banks could compete on an equi il basis. 

Mr. Poaeer. I understand that. And I said 3 or 4 times I agree 
that we ought to keep Swift & Co. and Armour & Co. out of the 
grocery business. 

It seems to me we ought to go much further and keep 2,000 other 
packers out of the grocery business. But at that point you do not 
seem to agree with me, so I ask you at what point; you say the big 
packers ought to be kept out, the little one should not. Where would 
you draw the line? Would you keep Hormel & Co. out of grocery 
business ? 
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Mr. Litsenquist. Mr. Poage, our association has not drawn a policy 
on that particular problem, but we have drawn a policy on keeping 
the big packers out of the wholesaling and retailing of groceries, be- 
cause of the vertical integration ths it you are speaking of. We feel 
that would give them such a tremendous advantage over small packers 
that they would eliminate competition. 

Mr. Poace. You would not keep Hormel out? 

Mr. Linsenquist. So far they have not evidenced any interest in 
getting into that business. 

Mr. Poace. Let us be frank. Where would you draw the line? 

Mr. Litsenquist. I would draw it, I believe, at the point where the 
public would be injured. 

Mr. Poacr. Where would they be injured, when we pass legislation 
we have to have some guide lines, or we cannot pass intelligent legis- 
lation. You tell us to pass legislation for everything good, and to 
oppose everything bad. What is good and what is bad? That is 
fine philosophy. 

Mr. Linsenquist. I would say that the problem that you have 
‘aised would require a great deal of consideration that I have not 
given to the problem. 

Mr. Poags. I cannot find fault with you. I do not think Mr. 
Specht could give us an answer, either. I think that is a question of 
which we should have information. 

Mr. Litsenquisr. I think at least—— 

Mr. Poace. About that matter of feeding livestock, I don’t think 
he gave me an adequate answer. I do not think we have to have an 
answer. I would like to have you present it for us as for your clients. 
Do they feed cattle ? 

Mr. Litseneuisr. I think, Mr. Poage, that the meatpackers ought 
to get out of the feeding business as rapidly as possible. 

Mr. Poage. All right. All of them ? 

Mr. LinsenqQuist. “Y es, 

Mr. Poace. Big and little? 

Mr. Linseneauist. Yes. 

Mr. Poage. I agree with you. 

Mr. Litsenquist. Yes. 

Mr. Jones. Isn’t it the ambition of every small packer to try to 
expand his business and to try to reach the point where he can utilize 
the byproduct of his slaughtering plant and to get into a bigger 
business ? 

Mr. Liwsenaquist. That is true. 

Mr. Jones. Then if he gets bigger, he just automatically gets into 
this vertical integration, does he not? 

Mr. LiLsENQuIsT. Well, some companies have grown pretty large 
without getting into vertical integration, such as Oscar Mayer and 
Hormel. They are not diversified like Swift and Armour. Swift is 
one of the biggest producers of ice cream in America. That business 
isn’t directly Telated to meat packing. Oscar Mayer has perhaps the 
best profits of any company in the packing business. To my know]- 
edge they are almost strictly a packing house. 

Mr. Jones. It is the ambition of most of them to tr y to get bigger 
and to try to get into these lines, if they can realize something from 
the byproducts, either in fertilizer or pharmaceuticals, it will help 
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their business, and enable them to produce their other products 
cheaper ¢ 

Mr. LaweEnauist. Yes. 

Mr. Jones. We do not want to stifle that, do we ? 

Mr. Lavsenquisr. Well, the recommendation that was made here 
today would be that those nonrelated activities of the meatpackers be 
separated from those firms. 

Mr. Jones. Well, is fertilizer nonrelated ? 

Mr. Lizsenquist. Well, that is semirelated at least. 

Mr. Jones. Pharmaceuticals, that is related, isn’t it? 

Mr. Litzenquist. Yes. 

Mr. Jones. I do not mean there is any relation. All I can see from 
the distribution standpoint is that they could probably utilize their 
facilities. 

Mr. Livsenquist. There would have to be some point, if the pack- 
ers were separated from their nonmeat businesses, where you would 
have to determine the diminishing direct relationship, because there 
could conceivably be some kind of a relationship between all agricul- 
tural products. 

Mr. Jones. When we take away those related activities, do not we 
automatically increase the price of the base price / 

Mr. Lansenquist. Not necessa rily. 

Mr. Jones. That is all. 

The Cuarrman. Proceed. 

Mr. Latsenquist. Title II of the Packers and Stockyards Act is 
vague and ambiguous. Its provisions have not been tested in the 
courts. Its value in controlling unfair trade practices in merchandis- 
ing is doubtful. 

USDA laxity in policing the meatpacking industry for unfair trade 
and monopolistic practices was conceded by USDA officials on May 21 
before the Senate Antitrust and Monopoly Subcommittee. Assistant 
Secretary of Agriculture Earl Butz said title II of the Packers and 
Stockyards Act, which gives USDA exclusive regulatory authority 
over packers, “has not been adequately enforced.” 

In 36 years there were only 3 court cases and 11 cease-and-desist 
orders regarding packer trade practices in meat merchandising. Of 
these few cases, none have occurred in the past 18 years. 

Under the definition of a packer in the Packers and Stockyards Act, 
an FTC examiner has ruled that FTC has no jurisdiction over any of 
the activities of a firm that owns a 20-percent interest or more in a 
meatpacking or processing plant. Placing the trade practices of 
meatpackers under FTC control will make it impossible for firms to 
escape FTC jurisdiction by merely acquiring the stock of a packing 
company. 

Mr. Poace. You find it objectionable, this decision which the Fed- 
eral Trade Commission examiner made, but you agree that it is good. 

Mr. Latsenautist. I agree that it is in accordance with law. 

Mr. Poace. Yes; and I am not disagreeing about that. You feel 
that from another standpoint it is unfortunate that this is the policy of 
the Government ? 

Mr. Litsenquist. I think it is just as unfortunate for those firms to 
escape Federal Trade Commission jurisdiction as I believe it is unfor- 
tunate for the packers to escape Federal Trade Commission jurisdic- 
tion. 
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Mr. Poace. You would then be in favor of correcting that particular 
loophole in the present law? 

Mr. Liatsenqutst. By means of the Dixon bill which would put both 
the packers 

Mr. Poacr. That is what I want to find out. Do you only want to 
correct it by means of a certain bill? Isn’t it your desire to correct it, 
period, or is it your desire to correct it only in the event you can do it 
a certain way ? 

Mr. Livsenquist. My one objective and the objective of our associa- 
tion is to put the packers under the Federal Trade Commission, where 
they were prior to 1921, so we can get some relief in our industry. 

Mr. Poage. I know. 

The Cuarrman. That is the problem of Mr. Poage’s suggestion. 

Mr. Poace. I am discussing the Hill bill, whether you would favor 
or oppose the Hill bill? 

% Latsenquist. The Hill bill is a maneuver as I size it up to take 
away one of the arguments for passing S. 1356 and similar bills in- 
cluding the Dixon bill which would correct the whole problem by 
putting all processors of agricultural products under the same rules 
and same degree of enforcement. 

Mr. Poace. Did you intend to say that someone introduced legisla- 
tion deliberately for the purpose of getting it into the hands of other 
than the Agriculture Committee. You do think that was done, don’t 
you? 

Mr. Litsenquisr. I would say, Mr. Poage, that that statement was 
made here this morning by Mr. Hill. I heard him make it. 

Mr. Poacer. I beg your pardon. I was thinking that you made it. 
I beg your pardon “for putting the words in your mouth but you will 
agree that that is true, will you not ¢ 

Mr. LILJENQU ist. Well, sir, there were 2 bills introduced a year 
ago this spring, 1 by Senator Watkins that went to the Senate Agri- 
culture Committee, and 1 by Senator O’Mahoney that went to the 
Judiciary Committee. 

Mr. Poace. Certain bills were introduced in the House and were 
they not deliberately so phrased they would not come to this 
committee ? 

Mr. Litsenqutst. I couldn't say altogether because they were identi- 
eal bills to the Senate bills. 

Mr. Poace. You think that they were not so phrased as to try to 
avoid this committee ? 

Mr. Lisenquisr. I wouldn’t say how they were written, Mr. Poage. 

Mr. Poace. At least, they went to other committees ? 

Mr. Livsenquistr. Yes. 

Mr. Poace. One went to Judiciary and one to Interstate and For- 
eion Commerce. 

Mr. Linsenquist. Correct. 

Mr. Poace. As I understand, they are not identical, that they did 
put wording in each one of them to attempt to pick the committee that 
they wanted to go to. 

Mr. Linsenquist. That may be true—probably so. 

Mr. Poacr. This committee has not made an issue of the jurisdiction. 
Why shouldn’t those committees go on and open it up and let them 
fight it out in that forum? Why should this committee now come in 
and try to grab the bills away from those committees? They wanted 
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it in that committee. They got it where they wanted it. Why don’t 
they try their case in the court where they filed their lawsuit. 

Mr. Latsenquisr. We had hoped, Mr. Poage, that you would amend 
the Hill bill to do the whole job. 

Mr. Poace. It is filed in the other court. You wanted it filed in the 
other court, didn’ t you? 

Mr. Linsenquist. I was not adverse. 

Mr. Poace. All I am saying is why not go there to fight the case. 

Mr. LinsENQu ist. Mr. Poage, the bills not only make changes in 
the Stockyards Act, but as a matter of fact, they also affect the Fed- 
eral Trade Commission Act which comes under the jurisdiction of 
Interstate, and they, also have to do with the antitrust laws which 
comes under Judiciary. The parliamentarian refers the bills. 

Mr. Poace. I have not objected to what the parliamentarian did 
nor has this committee, nor has the chairman objected to it. This 
committee has raised no protest about it. We are not contesting the 
jurisdiction of the other committees. Why should we contest it now ? 

Mr. Litsenquist. Only in the interest of doing the whole job. 

Mr. Poacr. Let the other committees do the whole job. W hy do 
we have to do it for them? Let them do the job. We have a respon- 
sibility for this particular part that is our own. 

The Cuamman. Do you wish to complete your statement now? 

Mr. Liwsenauist. Yes, sir. 

I have completed, I think, the part that I would like to read, Mr. 
Cooley, in the interest of saving time. 

I will conclude my testimony with the recommendation that the 
Hill bill be modified to do that which needs to be done, so that the 
packing industry will no longer be discriminated against with respect 
to an opportunity for fair competition. 

Thank you. 

The CuarrmMan. Thank you very much. 

You have filed your statement, haven't you? 

Mr. Livsenquist. Yes, sir. 

(The prepared statement is as follows :) 


STATEMENT OF L. BLAINE LILJENQUIST OF THE WESTERN STATES MEAT PACKERS 
ASSOCIATION, INC. 


Chairman Cooley, and members of the committee, my name is L. Blaine 
Lilenquist. I am Washington representative of the Western States Meat 
Packers Association, Inc. I have served in this capacity since 1946, when the 
association was formed. There are 467 member firms in the association. The 
majority of our member companies are located in nine Rocky Mountain and 
Pacific Coast States and the western part of Texas. 


SUMMARY 


(1) H. R. 7748 introduced by Congressman Hill, of Colorado, is similar to 
Senator Dirksen’s amendment to the O’Mahoney-Watkins bill, S. 1356. The 
Dirksen amendment was voted down by the Senate Judiciary Committee on 
Monday, July 8, 1957. Both the Dirksen amendment and the Hill bill contain 
no provisions to correct the mistake of 1921 which authorized the big packers 
to slip out from under the jurisdiction of the Federal Trade Commission on 
their merchandising practices. The Department of Agriculture has little or 
no interest in regulating the merchandising practices of meatpackers as evi- 
denced by almost total inactivity in this area of its responsibility over a period 
of 36 years. 

(2) On the other hand, the bill introduced by Congressman Dixon of Utah, 
H. R. 8536, would place meatpackers together with firms which acquire 20 
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percent interests in packing plants, under the same rules and same degree of en- 
forcement in the Federal Trade Commission. 

(3) Every segment of American industry and business will benefit by the 
passage of H. R. 8536 introduced by Congressman Dixon. Similar bills were 
introduced by Congressmen Celler, of New York; Berry, of South Dakota; Met- 
ealf, of Montana; and Bentley, of Michigan; but of these bills only the Dixon 
bill was referred to the House Agriculture Committee. The Dixon bill is im- 
portant to every person interested in maintaining fair competition and pre- 
venting monopoly. Livestock producers and farmers as well as small business- 
men and consumers are among those who will be helped by the adoption of this 
legislation. 

(4) Twenty-four associations and farm groups are sponsoring legislation to 
restore control over the merchandising practices of meatpackers to the Federal 
Trade Commission. The dairy co-ops with 800,000 members are strongly for 
it, and many other farm and business groups are coming out for the shift. 

(5) All other agricultural processing industries are under the control of the 
Federal Trade Commission. Only the meatpackers are effectively shielded from 
enforcement of unfair trade practices. 

(6) When the packers were placed under USDA control in 1921, the Con- 
gress believed they were putting the packers under more stringent regulation 
than they had been under the FTC. 

(7) A 2-year FTC investigation completed in 1919 showed the 5 biggest 
packers were unfairly and illegally using their monopoly powers to manipulate 
livestock markets; restrict food supplies; control prices of dressed meats and 
other foods; defraud producers and consumers; crush effective competition ; 
secure special privileges from railroads, stockyard companies and municipalities ; 
and profiteer. 

(8) The big packers, after signing the consent decree of 1920, to avoid crim- 
inal prosecution by the Justice Department, got out from under the control 
of the FTC the following year by means of the Packers and Stockyards 
Act. 

(9) The transfer of packer control to USDA was a great victory for the 
big packers. USDA is not an enforcement agency like the FTC, and has prac- 
tically no money or staff for regulating unfair trade practices relating to the 
merchandising of meat. USDA officials in recent years have blocked every at- 
tempt of the Packers and Stockyards Branch to obtain an appropriation for the 
proper regulation of packers under title II of the Packers and Stockyards 
Act. 

(10) Proper regulation of unfair trade practices in the Department of 
Agriculture has been impossible because the enforcement responsibility is in- 
consistent with the regular functions of the Department which require close 
cooperation with the packers in many activities including market news report- 
ing and Federal meat grading. 

(11) The Department of Agriculture has relegated the Packers and Stock- 
yards Branch to a commodity division in the Agricultural Marketing Service, 
where four supervisors in the chain of command, without specialized train- 
ing in monopolistic acts or unfair trade practices, can veto the enforcement 
recommendations of the Packers and Stockyards Branch. 

(12) The big packers are able to sell meat and packinghouse products at a 
loss to expand their business in any given trade area. The big packers can 
make up these losses in other geographical areas or from their profits in non- 
meat activities. They are widely engaged in hundreds of diversified business 
operations including ice cream, sporting goods, plant foods, soybeans and cot- 
tonseed oils, eggs, poultry, cheese, peanut butter, soap, detergents, adhesives, 
glycerine, curled hair, chemicals, and pharmaceuticals. 

(18) The two largest packers, Swift and Armour have absorbed smaller com- 
panies at a rapid rate. setween 1930 and 1955 Swift acquired 147 smaller com- 
panies of all kinds while Armour merged with 68. There is no record or official 
report that USDA ever investigated a single merger during the 36 years it has 
had responsibility to regulate the packers. 

(14) The high degree of economic concentration in meatpacking emphasizes 
the need for proper enforcement of trade practices to prevent monopoly and 
assure fair competition. in 1955, 2 companies, Swift and Armour, handled 40 
percent of the United States slaughter in plants under Federal supervision. An 
FTC survey in 1950 showed Swift, Armour, Cudahy, and Wilson had approxi- 
mately 47 percent of the industry's employees. An FTC survey in 1947 showed 
the 8 largest companies owned 77.6 percent of the net capital assets of the meat 
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industry. In that year the total net capital assets of all independent packers 
combined were less than the assets of either Swift or Armour. Swift sales in 
1956 exceeded $2,400 million up from $770 million in 1940. 

(15) Title II of the Packers and Stockyards Act is vague and ambiguous. Its 
provisions have not been tested in the courts. Its value in controlling unfair 
trade practices in merchandising is doubtful. 

(16) USDA laxity in policing the meatpacking industry for unfair trade and 
monopolistic practices was conceded by USDA officials on May 21 before the 
Senate Antitrust and Monopoly Subcommittee. Assistant Secretary of Agri- 
culture, Earl Butz, said title II of the Packers and Stockyards Act, which gives 
USDA exclusive regulatory authority over packers, “has not been adequately 
enforced.” In 36 years there were only 3 court cases and 11 cease and desist 
orders regarding packer trade practices in meat merchandising. Of these few 
eases, none have occurred in the past 18 years. 

(17) Under the definition of a packer in the Packers and Stockyards Act, an 
FTC examiner has ruled that FTC has no jurisdiction over any of the activities 
of a firm that owns a 20-percent interest or more in a meatpacking or processing 
plant. Placing the trade practices of meatpackers under FTC control will 
make it impossible for firms to escape FTC jurisdiction by merely acquiring the 
stock of a packing company. 

(18) The so-called comprise proposal offered by Senator Dirksen, of Illinois, 
and Congressman Hill, of Colorado, is not in fact a compromise. The adoption of 
their proposal, in lieu of S. 1356 or the Dixon bill, H. R. 8536, would represent a 
complete victory for those interests who are satisfied with the present lack of 
enforcement in USDA, or who mistakenly believe that USDA might develop a 
satisfactory enforcement program in the future. 


TWENTY-FOUR ASSOCIATIONS AND FARM GROUPS SUPPORT THIS LEGISLATION 


Legislation to put the meatpacking industry back under the regulatory hand 
of the Federal Trade Commission, after a 36-year absence, has support from a 
large number of farm and trade organizations. Unlike most industries, such 
practices as market sharing, price manipulation, discriminatory dealing, and 
related unfair trade practices in meatpacking are immune to FTC attack. The 
following organizations are among those who have announced that they want 
the regulatory authority over meat merchandising restored to the FTC where 
proper enforcement can be expected : 


Farm organizations: 
National Milk Producers Federation. 
National Wool Growers Association. 
American National Livestock Auction Association. 
National Farmers Union. 
River Markets Livestock Group. 
State livestock associations : 
Utah Cattlemen’s Association. 
Utah Wool Growers Association. 
Idaho Wool Growers Association. 
Wyoming Wool Growers Association. 
Montana Cattlemen’s Association. 
Wyoming Stock Growers Association. 
Manufacturing associations : 
National Preservers Association. 
National Renderers Association. 
National Fisheries Institute. 
Western States Meat Packers Association, Inc. 
Wholesaling associations: 
United States Wholesale Grocers’ Association. 
National American Wholesale Grocers Association. 
National Institutional Wholesale Grocers Association. 
National Candy Wholesalers Association. 
National Food Brokers Association. 
Retailing associations: 
National Retail Dry Goods Association. 
National Federation of Independent Business, Inc. 
National Association of Retail Grocers. 
Consumer associations: 
Cooperative League of the United States of America. 
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LOOPHOLE MAY DESTROY EFFECTIVENESS OF FTC ENFORCEMENT 


On April 18, 1957, an examiner for the Federal Trade Commission dismissed 
a complaint against Food Fair Stores, Inc., Philadelphia, Pa., for alleged unfair 
competition in violation of the FTC Act. The examiner held that because the 
defendant chainstore company owns a meatpacking plant, the company is ex- 
empt from regulation by the Federal Trade Commission, and is under the exclu- 
sive jurisdiction of the Secretary of Agriculture. 

Food Fair, which is a supermarket grocery chain of 238 stores along the 
Atlantic seaboard doing an annual business of about $475 million, is registered 
under the Packers and Stockyards Act as a meatpacker. 

Both the Department of Agriculture and the Federal Trade Commisison ap- 
pear to be in agreement that the FTC cannot regulate the trade practices of any 
company that owns a minimum 20-percent interest in a meatpacking or meat 
processing plant. 

The FTC examiner said it is clear that Congress, in passing the Packers and 
Stockyards Act in 1921, “was legislating for all businesses doing any meat- 
packing whatsoever, that the bill was intended to reach and regulate all phases 
of the business of any person, firm or corporation engaged in meatpacking to 
any extent whatever * * *.” 

Divided authority over trade practices between Agriculture and the Federal 
Trade Commission, creates a loophole which threatens the entire structure of 
the FTC. By obtaining a 20-percent interest in a meatpacking plant a chain- 
store can engage in unfair trade practices prohibited by the Federal Trade Com- 
mission with little or no fear of being prosecuted. (See appendix A.) This 
freedom from unfair trade practice regulation could well be destructive of our 
free enterprise system. By this means a chainstore or other business can obtain 
an unfair advantage over their competitors and thus a means of eliminating 
publicly desired competition. 


PRESIDENT WILSON ORDERS MEAT INVESTIGATION IN 1917 


The Big Five packers (Swift, Armour, Wilson, Cudahy, and Morris) domi- 
nated and controlled the packing industry from the beginning, developing tre- 
mendous economic empires and combinations that have been frequently chal- 
lenged but which continue to exist today due to their almost unlimited financial 
power. 

William Kent of Kentfield, Calif., Congressman from the First District in 
California, and coowner of Kent & Burke, large cattle feeders near Omaha, Nebr., 
urged President Wilson, in 1916, to start an investigation of these packers. 

On February 7, 1917, President Woodrow Wilson directed the Federal Trade 
Commission to make a report on the production, ownership, manufacture, stor- 
age, and distribution of foodstuffs and to ascertain the facts regarding alleged 
violations of the antitrust acts, with particular attention upon whether there 
were manipulations, controls, trusts, combinations, conspiracies, or restrictions 
of trade out of harmony with the law or the public interest. 

Funds were made available and the Federal Trade Commission started its 
meat investigation on July 1, 1917. Francis J. Heney, a former United States 
district attorney in California, was placed in charge of the investigation. After 
a 2-year study it was found that the Big Five packers had been and still were 
using their power unfairly and illegally to: 

Manipulate livestock markets. 

2. Restrict interstate and international food supplies. 
3. Control the prices of dressed meats and other foods. 
4. Defraud both producers and consumers of food. 
5. Crush effective competition. 

6. Secure special privileges from railroads, stockyard companies and 

municipalities. 

7. Profiteer. 

The Federal Trade Commission’s report stated that the producer of livestock 
was at the mercy of these 5 companies. 


JUSTICE DEPARTMENT BRINGS ANTITRUST SUIT IN 1920 


As a direct result of the FTC investigation, the Antitrust Division of the De- 
partment of Justice entered an antitrust suit against the Big Five meatpackers 
96278—_57——__9 
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on February 27, 1920, which was settled by the signing of the consent decree by 
the defendants. 

In accordance with the decree, the defendant packers disposed of their inter- 
ests in stockyards, terminal railroads, market newspapers and journals, and 
cold-storage warehouses. 

They also were separated from their retail markets and were ordered not to 
manufacture, wholesale or retail, more than 140 food and nonfood products, 
chiefly vegetables, fruits, fish, and groceries. 


CONSENT DECREE REDUCED MONOPOLY OF BIG FIVE PACKERS 


After the signing of the consent decree in 1920 the power of the big packers 
was diminished, but it was by not means ended. In 1955, Swift and Armour to- 
gether slaughtered 40 percent of the livestock killed in federally inspected estab- 
lishments, while the 10 largest companies (including Swift and Armour) 
slaughtered 50 percent of the cattle, 60 percent of the calves, 70 percent of 
the hogs, and 77 percent of the sheep under Federal inspection. 

The tremendous dominance of Swift and Armour in the industry today is illus- 
trated by the statement of Prof. John G. McNeely, of Texas A. & M. College, 
made at the O'Mahoney Subcommittee hearings last June. Professor McNeely 
said, “The major meatpackers, Swift and Armour, are a dominant force on the 
largest of the Texas markets, Fort Worth, and to a lesser degree at the San 
Antonio and Houston stockyards. Prices at the latter two markets, however, 
are closely related to Fort Worth, which is considered the basing point for 
Texas livestock prices.” According to Professor McNeely, “Swift and Armour 
slaughter high percentages of the total Fort Worth receipts. This percentage 
varies by years and by species, but includes about nine-tenths of the hogs, three- 
fourths of the sheep, and about half of the cattle and calves. Fort Worth hog 
prices are determined largely by the activities of Swift and Armour. Informa- 
tion from the Chicago office each morning determines buying policies and price 
levels. 

“In actual practice, Swift and Armour slaughter the bulk of the sheep 
slaughtered in Texas. They are in position to dominate the market since there 
is usually a maximum of 2 bids and sometimes only 1 on a given lot of sheep.” 

Not only do the biggest packers dominate livestock purchasing, but they are so 
diversified in their business operations, including sporting goods, ice cream manu- 
facturing, plant foods, soybean and cottonseed oils, eggs, poultry, cheese, mar- 
garine, soap, detergents, adhesives, glycerine, curled hair, leather, chemicals, 
and pharmaceuticals, that they can sell their meat at a loss to drive out com- 
petition in any given area they choose. 

The lack of enforcement of title II of the Packers and Stockyards Act, dealing 
with packer trude practices, enables Swift and Armour, or any packer, to avoid 
prosecution for unfair pricing practices and restraints of trade. 


BIG PACKERS FIGHT CONSENT DECREE 


Soon after signing the consent decree of 1920, the defendant packers com- 
menced to attack its validity and to ask that it be vacated. This legal battle 
lasted until 1932 and went to the Supreme Court of the United States 3 times. 
The Supreme Court upheld the decree on each occasion and in 1932 said, ‘The 
packers are still in a position—if they so willed—to starve out competition in 
the food distribution field.” 

After losing out 3 times in the Supreme Court, the big packers made no further 
effort to invalidate or modify the consent decree until 1956 when Cudahy, fol- 
lowed by Swift and Armour, requested the Federal District Court in the District 
of Columbia to allow them to enter the retail grocery business, including the 
manufacturing, Wholesaling, and retailing of foods and nonfood items. 


BIG PACKERS SHOULD NOT OBJECT TO THE DIXON BILL 


Inasmuch as Swift, Armour, and Cudahy have asked permission to enter the 
retail grocery business, it would appear that they should be willing to have 
their trade practices supervised by the same agency that regulates the super- 
market operators. These packers should assure the food industry that they do 
not object to transferring jurisdiction to the Federal Trade Commission, which 


JURISDICTION OF PACKERS AND STOCKYARDS ACT 125 


regulates the merchandising trade practices of all agricultural processing 
and distributing businesses except meatpacking. 

But instead of supporting the transfer the defendant packers, through their 
association, the American Meat Institute, are vigorously seeking to prevent the 
transfer of authority to the Federal Trade Commission. 

In other words, the defendant packers, who the FTC said indulged in unfair 
and illegal competitive practices designed to force independents out of business, 
are saying that they now want to enter the supermarket business, but they are 
unwilling to be subjected to the same laws or same enforcement as their 
competitors. 

BIG PACKERS ABSORBING SMALL PACKERS 


Since World War II the major packers have acquired a large number of 
independent companies which have extended their dominant position in certain 
areas of the country. For instance, during this period in the territory served 
by the Western States Meat Packers Association, Inc., Swift absorbed the larg- 
est independent packing company in Utah. Cudahy bought the largest inde- 
pendent in Arizona and the largest in Washington. Swift bought one of the 
largest plants in Idaho, and Hygrade purchased the Carstens plants in Tacoma 
and Spokane. Below is a list of the acquisitions of far-western plants by the 
major packers since World War II: 


Carstens Packing Co. in Tacoma by Hygrade. 

Carstens Packing Co. in Spokane by Hygrade. 

Home Packing Co. in Spokane by Swift. 

Seattle Packing Co. in Seattle by Cudahy. 

American Packing and Provisioner Co. in Ogden by Swift. 
Tovrea Packing Co. in Phoenix by Cudahy. 

Gem State Packing Co. in Boise by Swift. 

Schlesser Bros., in Portland by Armour. 

Southern California Meat Co. in Los Angeles by Oscar Mayer. 
Machlin Meat Co. in Fresno by Cudahy. 

Holly Meat Packing Co. in Oakland by Morrell. 

Bob Ostrow Co. in San Francisco by Morrell. 

King Packing Co. in Nampa by Armour. 


Although the Department of Agriculture has the responsibility to investigate 
mergers which tend to create monopoly powers, it was brought out at the 
hearings of the Senate Subcommittee on Antimonopoly last July that the 
Packers and Stockyards Branch has never investigated any merger in the meat- 
packing industry. 


PACKERS AND STOCKYARDS ACT PASSED IN 1921 


The FTC investigation from 1917 to 1919 and the resultant signing of the 
consent decree of 1920 by the defendant packers to avoid criminal prosecution, 
brought about an effort by the major packers to escape FTC jurisdiction. 

Under pressure from these packers, Congress put the packers under the 
Department of Agriculture in 1921. 

This turned out to be a tremendous victory for the major packers to the great 
detriment of farmers, small packers and the general public. 


HISTORY OF NONENFORCEMENT BY DEPARTMENT OF AGRICULTURE 


Enforcement of title II of the Packers and Stockyards Act by the Secretary 
of Agriculture is lacking because the Department has no appropriation from 
Congress, has an inadequate enforcement staff available for this work, and has 
not exhibited for over 30 years any real desire to exercise its authority in the 
packing industry. 

Meatpacking is the only industry in America which almost altogether escapes 
Government supervision of unfair trade practices. 

When the Packers and Stockyards Act was passed in 1921, Secretary of Agri- 
culture Henry C. Wallace established a separate agency in the Department to 
administer its provisions. This separate agency was called the Packers and 
Stockyards Administration. An administrator was appointed to have charge 
of enforceinent. He was made a special assistant to the Secretary, and was 
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responsible directly to the Secretary in carrying out proper enforcement of 
the act. 

After William Jardine became Secretary of Agriculture in 1925, he terminated 
the independent status of the Packers and Stockyards Administration. He placed 
it in the Bureau of Animal Industry. From that time on, there was no effective 
enforcement of fair-trade practices in the meat industry. 

In recent years, the Department of Agriculture has relegated the Packers and 
Stockyards Branch to a commodity division in the Agricultural Marketing Service, 
under a commodity chief who is not a specialist in monopoly. The other func- 
tions of the commodity division are market news service and Federal meat 
grading—both of which depend upon packer cooperation for their success. En- 
forcement over packers under an administrative setup of this type is seriously 
handicapped. 

Mr. Chairman, a former chief of the Packers and Stockyards Branch stated to 
a Senate subcommittee last June, that enforcement of the provisions of title IT 
of the act were not adequately enforced during his tenure of office from 1945 
to 1955. 

In fact, during the past 19 years not one cease-and-desist order has been issued 
by the Department of Agriculture relating to the enforcement of packer trade 
practices in meat merchandising under title II of the act. 

Furthermore, no title II case involving meat merchandising has been taken 
to court by the Department of Agriculture since 1939. This shows nearly a 
complete lack of enforcement by the Department in this important area of its 
responsibility. 

In addition to these unfavorable factors for effective enforcement in the 
Department of Agriculture, it should be noted that USDA not only does not have 
an adequate appropriation for an enforcement staff, but in recent years the 
Department has vetoed every effort of the Packers and Stockyards Branch to 
obtain an appropriation for this purpose. 

For instance, early last year the Packers and Stockyards Branch requested 
that $200,000 be placed in the USDA budget to employ personnel to start enfore- 
ing the meatpacker provisions of the act. The entire amount requested by the 
Branch was knocked out of the budget by the Department itself.: The request 
was not submitted to the Bureau of the Budget or the Congress, 

The Department of Agriculture also has refused to request a supplemental 
appropriation from Congress for enforcement purposes for the year beginning 
July 1, 1957. The Department also has opposed the establishment of a separate 
agency within the Department for enforcement purposes. 

Even if the Department of Agriculture obtained funds to enforce the packer 
provisions of the law, it would be far more costly to set up a separate enforce- 
ment agency in Agriculture than it would to use the existing enforcement agency 
in the Federal Trade Commission. 

The present Secretary of Agriculture can do very little without an enforcement 
staff. He has opposition within his Department against the creation of a sepa- 
rate agency for enforcement purposes. Finally, no Secretary of Agriculture 
should be placed in a position where he has to bring an action against firms with 
whom he must cooperate continuously on problems of mutual interest to the 
industry and the Department. 

For these reasons the Western States Meat Packers Association is supporting 
the Dixon bill and other similar bills in the House and Senate to restore super- 
vision of meatpacker practices in the Federal Trade Commission. We believe 
there can be no satisfactory enforcement of laws dealing with fair competition 
until the packers are under the same rules and the same degree of enforcement 
as all other agricultural processing industries. 


APPENDIX A 


Listed below are a number of cases which illustrate the lack of jurisdiction 
of the Federal Trade Commission to regulate the trade practices of any of the 
business operations of companies that are defined as meatpackers under the 
Packers and Stockyards Act of 1921: 

United Corporation, et al. v. F. T. C., 4 C. C. A., 110 F. 2d 473 (1940) : United 
Corp. was engaged in marketing canned meat products packaged for it by 
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others. The Federal Trade Commission issued its complaint alleging mis- 
representation and false and misleading advertising. Subsequent to findings of 
fact by the hearing examiner that the respondents were not packers, but prior 
to the issuance of the cease-and-desist order, United acquired a 20 percent in- 
terest in Montell, Inc., and Emert Food Products, 2 licensed meatpackers, and 
thereafter the matter was appealed. 

The court of appeals held that when a corporation engaged in the marketing 
of canned-meat products acquired stock in corporate packers, the acquiring 
corporation became a packer within the Packers and Stockyards Act, and hence 
subject to the jurisdiction of the Secretary of Agriculture, and that the Federal 
Trade Commission had no further power of regulation over the corporation, 
notwithstanding the fact that the Commission might have been considering regu- 
lation under complaint filed before the corporation became a packer. Since the 
power of the Federal Trade Commission is purely regulative and not punitive, 
it is clear that jurisdiction must exist at the time of entry of its order. Juris- 
diction at the time of the Commission’s act is not sufficient, for the order to be 
entered does not relate to past practices or to determined rights as of the time 
of the filing of the complaint as in an action at law, but commands or forbids 
action in the future. 

F. T. C. Docket No. 6409, Armour and Company (1956): Armour is a manu- 
facturer and marketer of oleomargarine, in respect to which it was making 
certain advertising representations which were believed to be in violation of 
the oleomargarine amendment to the Federal Trade Commission Act, section 
15 (a) (2). Complaint issued, but the hearing examiner dismissed the com- 
plaint because Armour & Co. was a packer within the Packers and Stockyards 
Act and, therefore, not under the jurisdiction of the Federal Trade Commission. 
This decision was appealed to the Commission, which upheld the hearing 
examiner. 

F, T. C. Docket No. 6172, Carnation Company, et al. (1956): This matter in- 
volves an alleged violation of section 5 of the Federal Trade Commission Act 
in connection with the respondents’ sale and distribution of ice cream, in con- 
nection with which they use a number of alleged unfair practices. In the 
course of the hearings, the respondents moved to dismiss the complaint on the 
ground that they had a wholly owned subsidiary, Albers Milling Co., which in 
turn owned two concerns which packed dog food. Motion was denied by the 
hearing examiner, and the matter has not been appealed to the Commission 
by the respondents, which, however, are not estopped from entering this point 
on appeal to the circuit court in the event the Commission issues a cease-and- 
desist order in this matter and the respondents decide to appeal therefrom. 

F. T. C. Docket No. 6458, Food Fair Stores, Inc. (1957) : The complaint, issued 
by FTC last year, charges Food Fair with violating section 5 of the Federal 
Trade Commission Act by knowingly inducing suppliers to give preferential 
promotional allowances to the food chain. Food Fair operates 238 supermarkets 
and has a meatpacking plant at Elizabeth, N. J. During March 1957, the com- 
pany filed a motion asking FTC to dismiss its complaint against Food Fair 
on the grounds that the Department of Agriculture has exclusive jurisdiction 
over trade practices of firms owning meatpacking plants. An FTC examiner 
dismissed the case. The Packers and Stockyards Act of 1921 defines a packer 
as any person, corporation, or partnership owning a 20 percent or more interest 
in a meatpacking or meatprocessing plant. The Federal Trade Commission Act 
was amended in 1921 to exclude any FTC jurisdiction over meatpackers. 

F. T. C. Docket No. 6555, Renaire Corporation (1957): In October 1956, the 
Renaire Corp., of Pennsylvania, manufacturers of deep freeze and distributors 
of foods under a “buy and freeze” plan, was charged by the Federal Trade 
Commission with false and misleading advertising. The corporation and 11 allied 
distributing agencies were cited in the complaint. The Commission rejected a 
plea that the corporation was a meatpacker and therefore came under the juris- 
diction of the Packers and Stockyards Act. On April 2, 1957, the corporation 
filed a petition in the Third Federal Circuit Court of Appeals asking that the 
Commission’s decision be set aside since the corporation processed approximately 
5 million pounds of meat annually and is a packer as defined by Packers and 
Stockyards Act. 


The Crarrman. We shall be glad to hear you now, Mr. Woolley. 








128 JURISDICTION OF PACKERS AND STOCKYARDS ACT 


STATEMENT OF FRANK K. WOOLLEY, OF THE AMERICAN FARM 
BUREAU 











Mr. Woottery. I have a prepared statement which I will be glad 
to file for the record and then just briefly summarize it for the benefit 
of the committee. 

The Cuarrman. Very well. That may be done without objection. 
(The prepared statement is as follows :) 
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The American Farm Bureau Federation has given careful consideration to 
the question of transferring jurisdiction over meatpacker trade practices from 
the United States Department of Agriculture to the Federal Trade Commission, 

Our interest in this question is illustrated by the fact that over half of the 
approximately 11% million farmers in Farm Bureau produce livestock and 
livestock products. 

As you know, farmers have a very real interest in the way that meatpackers 
operate because the prices packers are able to realize on livestock products have 
a direct bearing on the prices they can pay for live animals. The best interests 
of both livestock producers and consumers demand that the meatpacking industry 
be highly competitive ; therefore, we have no desire to protect any monopolistic 
or restrictive trade practice. 

The Department now has a clear responsibility to investigate any charges of 
monopolistic or restrictive trade practices that may be made against the packers, 
and to take appropriate action on the basis of the facts. We believe that this 
responsibility should be left with the Department. Regardless of whether this 
particular responsibility is transferred to the Federal Trade Commission or left 
with the Department of Agriculture, the responsibility for enforcing our basic 
antitrust laws in the packing industry will remain with the Justice Department 
as it properly should. 

The wholesale distribution of livestock products is a very specialized business 
involving as it does unstandardized and highly perishable commodities, the prices 
of which are extremely sensitive to changing supply and demand conditions. It 
is a business which is so closely related to the welfare of agriculture that the 
responsibility for any regulatory action that may be needed properly should rest 
with the Department of Agriculture. 

As we understand the bill being considered by the committee, it would primarily 
narrow the jurisdiction of the USDA to those persons or firms principally engaged 
in the buying of livestock for purposes of slaughter. With respect to packers and 
live poultry dealers any activity would be within the jurisdiction of the USDA. 
Persons or firms secondarily or incidentally engaged would only be subject to 
USDA jurisdiction with respect to buying for slaughter. Such persons would be 
subject to another Federal agency on other matters, i. e., sales practices, 
ete. It is reasonable to assume that the sales and other practices of a person 
or firm not principally engaged in a meatpacking activity might carry out dis- 
criminatory practices which would adversely affect the market prices of livestock 
producers, feeders, and poultry producers to the same extent and in a like 
manner as a person or firm principally engaged in such activity. 

This whole matter involves a complicated jurisdictional question which merits 
full and complete study. Such a study should be based on all pertinent facts, 
some of which are at this time only in the process of development, such as the 
consideration by the courts of the request of the livestock slaughterers to amend 
the antitrust consent decree of 1920. In addition, the full Federal Trade Com- 
mission should act on the ruling of the hearing examiner denying jurisdiction in 
the Food Fair case before legislative action is taken. This is particularly true 
in light of the fact that another Federal Trade Commission examiner in a similar 
ease (Carnation Co., et al.) held that the Federal Trade Commission had jurisdic- 
tion in such cases. It is understood that the FTC has recently proceeded against 
















































JURISDICTION OF PACKERS AND STOCKYARDS ACT 129 


firms such as Kroger and Safeway even though those firms are under the 
jurisdiction of the USDA with respect to any violations committed by such 
firms under the Packers and Stockyards Act. 

It would seem that since the question of jurisdiction has not been raised 
until quite recently, adequate time should be taken to thoroughly consider 
the question. 

There does not seem to be adequate basis for a conclusion that farmers would 
be materially benefited by transferring either a large or small part of the juris- 
diction from the USDA. 

The real problem facing livestock producers is an excess of supply of livestock 
and livestock products which to a considerable degree is directly due to unfair 
competition created by the Federal Government through price support, produc- 
tion adjustment and other related programs. 

This committee is aware of thhe following: 

(1) That farmers quite naturally have shifted acres from price-supported crops 
to other crops which has resulted in greatly increased feed production. Farm 
Bureau has consistently worked to eliminate this unfair practice but the Gov- 
ernment has declined to meet it in a responsible manner ; 

(2) That the Federal Government through the agricultural conservation pro- 
gram has made payments for the application of limestone and fertilizer which 
has substantially increased the production of crops which can only be marketed 
through livestsock. While this has increased United States agricultural re- 
sources, it also has contributed to increased feed supplies which in turn have 
increased livestock production and depressed livestock prices. 

Attached is a table showing (a) the large increase in feed grain supplies, (6) 
the large increase in cattle, calf, and hog production and (c) the decrease in 
prices received by farmers for beef and hogs. While current hog prices in 
relation to the price of corn are above average, prices late this year are not 
expected to make the sharp recovery they did at the end of 1956, and may then be 
a little below 1956 prices. 

Livestock producers throughout the country have felt the heavy hand of the 
unfair competition financed by the Federal Government. Transferring juris- 
diction over the packers in whole or in part from one Government agency to 
another will not remove the effect of this unfair competition. 

Certain areas have felt this competition more keenly than others. The west 
coast until recently was a fat cattle deficit area so that farmers and ranchers 
marketing finished beef cattle there enjoyed a more favorable price than other 
areas of the country. The west coast price for cattle consisted of the general 
market price plus freight to the west coast. Now that the flood of surplus 
feed produced on diverted acres has hit the west coast, that area feels the 
impact in livestsock prices of surplus fat cattle. This causes west coast fat 
cattle prices to consist of the general market price less freight from the west 
coast to eastern areas. The fact that west coast fat cattle producers have been 
switched from a favorable to an unfavorable market position is in large measure 
directly due to surplus feed production encouraged and financed by Federal gov- 
ernmental policies laid down by Congress. 

Government-induced surplus in livestock means that processors do not have 
to bid up prices to get the raw material supplies they need to keep their plants 
operating and thus market spreads can be widened to the detriment of producers 
and consumers. Tightening up supplies by withdrawing artificially stimu- 
lated production would make a real substantial contribution to improving prices 
for unsubsidized livestock producers not only on the west coast but through- 
out the entire Nation. 

We are opposed to transferring jurisdiction from the USDA until a thorough, 
competent, objective, and painstaking study indicates that such action is neces- 
sary and will result in benefit to livestock producers, feeders, and poultrymen. 

Accordingly, we do not favor passage of H. R. 7748 at this time. 

















130 JURISDICTION OF PACKERS AND STOCKYARDS ACT 





Specified data re feed-grain supplies, beef and pork production, cattle and hog 
prices 


[Million bushels] 














Item 1951 1952 1953 1954 | 1955 | 1956 

pestered 

Feed grain supply: ! 
Corn...... | AA See es 3,666 | 3,779 | 3,979! 3,978 | 4,265 4, 617 
i ce 1,158 | 1,069} 1,025} 1,230] 1,329 1, 057 
RR RE AEE TE EEA Oe 257 | 228 | 247| 379) 401 372 
Grain sorghums.-......._-- AE ie bk Spies 163 91 | 116 | 235 | 243 205 
SR, 2 >eudhinpminnne a inher 6 | 7 | 8 | 9 | 9 | 7 
Wheat... ._- ee a eee eat. ee) 84 77 | 60 54 | 60 
Total feed units ?._.___. w-n-------------=----| 4,783 | 4,687 4,807 | 5,201 | 5,556} 5,717 
Grain per anima] unit (bushels) -_-.. aie ead 23.3) 20.5] 31.3 32.2] 33.7 35.3 


















[Million pounds] 


| 
| ' 
Cattle and calves production ....._....-.......--- | 9,896 | 10,819 | 13,953 | 14,610 | 15,146 | 15, 900 
| 
| 


POS PROC 5.8 8 sce oases pelick) ces esac cece, 08684] 1 | 10,006 | 9,870 | 10,991 | 11,300 





PE aie Merendte si sencapetesuatptuananspcnnll OEEete COs. ae | ae 26, 137 | 27, 200 


| rn 


[Dollars per hundredweight] 





Hog price received by farmers........__...____-._____- | 20.00 | 17. 80 | 21.40 | 21.60 | 15.00 


14. 40 
Beef cattle price received by farmers ......._.__..- 28. 70 24. 30 16.30 | 16.00 15. 60 
| | 


15. 00 


1 Calculated as follows: Corn, carryover of old corn on Oct. 1 plus total crop; oats, Oct. 1 stocks; barley, 
— crop; grain sorghums, total crop; wheat and rye, production fed to livestock during year beginning 

uly. 

2 Calculated by applying the following factors: Corn, 1,000; oats, 0.503; barley, 0.806; rye, 0.850; wheat 
1,125; and grain sorghums, 0.950. 


Source: AF BF compiled from USDA data. 


Mr. Woottry. Briefly, our position is this: We believe there are a 
number of very important matters pending with respect to the entire 
question of jurisdiction over the various firms that now come under 
the Packers and Stockyards Act and the question raised by the hear- 
ing examiner in the Food Fair case. 

Frankly, we have so many questions unanswered with respect to 
this whole proposition that we think that it would be wrong at this 
time to enact any legislation with respect to the Packers and Stock- 
yards Act. 

Mr. Hier, the examiner of the Federal Trade Commission, in the 
Food Fair case said FTC didn’t have jurisdiction. I understand 
another hearing examiner in the case of the Carnation Co. under 
quite similar circumstances said FTC did have jurisdiction. 

I know that quite recently the Federal Trade Commission has taken 
action against Kroger’s and Safeway, both of which have meatpacking 
establishments. If FTC did not have jurisdiction in the Food Fair 
case it would seem logical it didn’t have jurisdiction in the Kroger and 
Safeway cases. 

The courts are considering at the present time the request of the 
meatpackers for modification of the consent decree. And we would 
much prefer seeing that all of these questions are resolved before 
legislation is passed. 

In addition to all of those questions, we think there are a number of 
very fundamental issues with respect to what the Federal Trade Com- 
mission does, what the United States Department of Agriculture does, 
that have not been resolved, and we are not satisfied that we know 
enough about it that we would care to make recommendations. There- 









JURISDICTION OF PACKERS AND STOCKYARDS ACT 131 


fore our recommendation is that we do not open up the Packers and 
Stockyards Act at this time. 

The CuHArrman. That means then that you would leave it to the 
USDA? 

Mr. Woottey. We would leave it there now. We would find the 
answer to a lot of questions that we do not now have the answers to. 

The Cuarrman. What about the answer to the one question of the 
20 percent ownership feature ? 

Mr. Woottey. We are not so sure what the Federal Trade Commis- 
sion itself would rule on that question, and we would like to have the 
opportunity to more thoroughly examine a lot of other subsidiary ques- 
tions or rather related questions. 

For example, we would like to have a record of the complaints that 
have been filed with the Department of Agriculture. We would like 
to have those analyzed. We would like to know what the nature of 
those complaints are, what the nature of the evidence is with respect 
to them. 

The Cuarrman. You were here this morning when I asked a mem- 
ber to furnish me with complaints and correspondence relating to the 
complaints. Of course, we have this one communication of February 
18, 1957, signed by Mr. "Butz addressed to Mr. Liljenquist with regard 
toone complaint. Mr. Liljenquist has agreed to furnish the committee 
with the details of the complaints. 

I agree with you that the committee should look into the matter to 
see whether or not the Secretary of Agriculture has been remiss in per- 
formance of his duties. It seems to me that this 20-percent ownership 
provision should be dealt with now without delay. 

Mr. Woottey. Well, I am merely saying that our viewpoint is that 
we think that prior to the full Federal Trade Commission ruling on 
this question and the court ruling on the consent decree question and 
our finding out the answers to a list of other questions, in fact I have 35 
different questions here we would like to know the answers to that we 
don’t know, we think it is premature. 

Mr. Poace. Are the 35 questions in your statement ? 

Mr. Woouttey. No: they are not. 

Mr. Poace. Why don’t you put them in the record and maybe you 
can find the answers to them. 

Mr. Woottey. I will be h: appy to put them in. They are just notes I 
made for the benefit of myself but I will be happy to put them in the 
record. They are questions we would really like to know the an- 
swers to. 

(The data referred to above are as follows :) 


QUESTIONS 


1. Is there evidence that the USDA has not cooperated with the Department of 
Justice in (a) investigations, (0) or other actions concerning enforcement of the 
antitrust laws against meatpackers? 

2. The USDA says it has stepped up investigation of trade practices in the 
past 2 years. Would a transfer of jurisdiction help some meatpackers whose 
cases are nearing the formal charges stage? 

3. The question of the regulation of packers and stockyards are tied together. 
How, and to what extent, has the posting of 200 additional auction markets helped 
exercise authority over buying practices of packers? 

4. How much shifting of employees has been done and how much is possible? 

5. How, and to what extent, can reports be improved to help detect violations 
of the antittrust laws? 
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6. How do FTC reports, and those of other regulatory agencies, differ from 
USDA requirements? 

7. To what extent has the Bureau of the Budget interfered with proper re 
porting? 

8. What would some of the processors like to see reported by all processors so 
as to fairly uncover unfair trade practices, etc., which they think are being 
indulged in by their competitors? 

9. What statistical analysis is made by FTC that USDA does not perform ? 

10. How many informal complaints have been received ? 

1. What disposition—analyze for effect, etc.? 

12. Is this quiet technique as effective as sensational-type disclosures or 
more so? 

13. What are the possibilities of spot marketwise investigations versus 
reports? 

14. What are the investigative techniques of FTC compared to USDA? 

15. Has FTC done better or worse than USDA? 

16. Wherein has USDA failed to cooperate with the FTC and vice versa? 

17. Wherein has USDA failed to cooperate with the ICC and vice versa? 

18. What did complete control of packers during World War II and Korean 
war against the Red Socialists reveal? 

19. Can any data or OPA or OPS be used? 

20. Any reports? Price or slaughter controls, grading—distribution, ete. 

21. How much have farmers been deprived of the full true value for their live- 
stock and poultry by monopoly, ete., as compared to losses suffered through 
glutted markets the cause of which can be traced to Federal policies which en- 
courage production prior to effective market demand? Or in other words due to 
governmental misallocation of resources? 

22. How, and to what extent, have direct marketing and country buying af- 
forded opportunities for evading the laws? 

23. What needs to be done about it? 

24. Ditto—schedule selling in the sale of livestock at public markets? 

25. Ditto—consignment slaughtering and carcass sale by packers and livestock 
producers and their effects on competition in the determining of livestock and 
meat values? 

26. Ditto—feeding operations of meatpackers and their effects on the deter- 
mination of livestock prices? 

27. Ditto—the acquisition of meatpacking plants by competitors and the ef- 
fects on competition for livestock and sale of meats in certain areas? 

28. Is there an area where the USDA should more fully utilize the facilities 
of other agencies such as the FTC? 

29. USDA says there have been few complaints. If the situation is so bad as 
alleged, why no more complaints? 

30. What are the possibilities of integration in the meat industry? 

31. What constitutes a “big” packer? 

82. Are “big” packers absorbing “small” packers? 

33. What mergers have occurred that should be investigated? 

84. Did all Secretaries of Agriculture from Jardine to and including Benson 
fail to adequately discharge their duties under the Packers and Stockyards Act 
as charged? 

35. If not, which ones did and what is the proof? 


Mr. Poace. We would like to know the answers, too. I would like 
to have your opinion on some of these, some questions that I asked Mr. 
Liljenquist. 

Do you fear integration ? 

Mr. Woottey. We are very strongly committed as an organization 
against any typeof monopoly. And if this so-called integration which 
we do not fully understand by any means carries with it unequivocally 
the proposition that it will result in monopoly, then I am quite sure 
that our people will come out strongly opposed to it. 

Mr. Poace. Do you know a more effective way of establishing 
monopoly than control over the sources of your raw material and the 
retail outlets which sell the material ? 

Mr. Woottey. It all depends on whether or not there are other 
people operating in the same manner that will compete against them 
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vigorously and the competition operate in such a way that one person 
does not actually obtain a monopoly or one group does not obtain a 
monopoly. 

Mr. Poacr. Of course, in the oil business which is probably one of 
the most highly integrated businesses in the United States, there is a 
degree of competition, isn’t there? There are a number of com- 
panies, they are integrated all the way. 

Mr. Woorrexy. I think I see evidence of considerable competition 
at different points. 

Mr. Poage. There is competition. But on the other hand, you would 
not suggest that there was not very strong evidence of ‘monopoly 
in that business, would you? 

Mr. Wootrry. Well, I have a hard enough time, Mr. Poage, trying 
to keep abreast of what is going on in agric vulture. I hesitate to make 
any accusations about any other businesses. 

Mr. Poacr. Tam not making any accusations. 

Mr. Woottry. That is probably a poor choice of words. I would 
not like to pass on on the Pa industry or the oil industry 
in any way, shape, or form. I don’t know enough about them. I 
know there is a lot of ae ussion about integration, and we are looking 
into the question. 

Mr. Poacr. Let us get into the field of agriculture, because that is 
where you are. 

Mr. Woottey. Yes, sir. 

Mr. Poacr. Suppose a concern grows chickens and produces the 
feed, processes the chickens, and sells the chickens to stores, even to 
their own restaurants, do you feel that that is calculated to help or 
hurt the farmer ? 

Mr. Woottry. Well, of course, we are not interested in seeing the 
freedom of the farmer circumscribed by any mechanism, whether it 
be this or some other mechanism. 

Mr. Poacr. I know, but I am asking whether you feel that this does 
hurt the farmer. T know you don’t want to hurt him. I am not ask- 
ing what you want. Does it hurt the farmer? 

Mr. Woottry. We are concerned about the problem. We are deeply 
concerned about it, because we think that there is a real possibility 
that it does present a monopoly mechanism, and that it may be an 
undesirable proposition. 

On the other hand, we also know that there are people that have 
taken these words “vertical integration” and have started to use them 
in a manner that is really designed to create fears that may or may 
not be justified. Don’t misunderstand me. There is no innuendo in 
what I say with respect to anybody here, but I do know there are 
people that are always anxious to pick up a particular issue and make 
it something that is to scare people with, to stir up difficulty. And this 

vertical integration proposition may be something that is real; it may 
or may not be. AsI look at it, as an individual, it looks to me like it 
has real possibilities of making rather sweeping changes in the rela- 
tionship of people in the business community and among farmers. 

I am not at all sure that such changes w ould be highly desirable. 
What I am trying to say is that we really don’t know what the an- 
swers are. We are looking into it. But we do know that there are 
people trying to stir this thing up and that we don’t really like what 
they are doing, either. 
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Mr. Poacr. This step that we have been told about today, from proc- 
essing livestock products back to feeding of the cattle; do you feel 
that is a good thing or a bad thing? 

Mr. Woottry. That is one of the questions we would like to know 
about. We would like to know about this consignment selling. We 
would like to know about the real effects on competition of people i in 
the processing business getting into the feeding business. 

Mr. Poagr. Do you have any suggestion on that, whether good or 
bad? 

Mr. Woottry. The real suggestion we have is this, we think there is 
a real area of unknown here that deserves a real, thorough study and 
consideration. 

Mr. Poace. I will have to agree with you on that. 

Mr. Wootiry. That has implications for all of us. Rather than 
move into the situation piecemeal we would rather study it quite 
objectively. 

Mr. Poace. I don’t care how they study it. We are asking you for 
suggestions, enlightenment. That is why we got you here, Mr. 
Woolley, because we recognize that you have such menarwlodge that we 
don’t have and we want you to share it with us. I don’t mean that 
you must know it, if you don’t know, but we hoped that you might 
give us suggestions. 

Let us go in the other direction. One witness said that he didn’t 
believe that the large packer ought to be allowed to integrate in the 
other direction; that is, to sell at retail. 

Do you believe that the large packers should be allowed to sell at 
retail? 

Mr. Woottey. Well, Mr. Chairman, let me just read 

Mr. Poaar. Let’s just don’t read. You remember the last time 
we got into one of these reading streaks. If you would just answer 
the question. 

Mr. Woottey. I want to answer it by indicating that I agree with 
you, and I want to indicate that I agree with you by saying that one 
of the questions I have down here is what constitutes a big packer. 

How do you distinguish between a big packer and a little packer? 

T have the same question» you raised a w hile ago. 

The word “big” or the word “small” doesn’t mean anything to me. 

Mr. Poacr. Do you believe any packer ought to be allow ed into the 
retail business? 

You remember, I asked you a while ago if you believed that a big 
packer ought to be allowed to get into the retail business. 

I ask you now, do you believe any packer ought to be allowed to 
get into the retail business ? 

Mr. Woottey. Let me say now. I don’t want to try here to differ- 
entiate between a big and a little packer. 

Mr. Poace. I am not asking you to differentiate. 

I ask you if any packer ought to be allowed in the retail business. 

Mr. Woottey. I am serious in saying there is a whole big field that 
is being raised here. The accusations ‘that have been made about the 
Department of Agriculture not discharging its duties, I think, deserve 
a lot more inquiry than we can give at this time, or before the session 
is over. 
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Mr. Poage. You don’t believe there is any justification to these 
arguments whether the Department of Agriculture is doing its duty 
or not? 

Mr. Wooutey. I have this suspicion, that with the consent decree 
hanging over some of the packers’ heads, with the Packers and Stock- 
yards Act providing a mechanism for one group of processors to 
report, when another processor does something that injures him com- 
petitively in an unfair manner, the probabilities are that the com- 
petitors have already reported to the authorities as much as they 
possibly can and as much as they can really substantiate. 

I doubt seriously if there is an awful lot that hasn’t already been 
reported to the Department of Agriculture and acted on. 

The CHatrman. We must conclude. We have a rollcall in the 
House now. What would be the objection to eliminating this 20 per- 
cent ownership provision, leaving the functions with the United 
States Department of Agric ulture, as is contemplated by this bill, 
and providing that in the event the Secretary of Agriculture desired 
to do so, upon certain findings, he could turn the matter over to the 
Federal Trade Commission ? 

That is what we are facing now. 

Mr. Woottey. We have said, if you are going to have legislation, 
certainly it ought to be along that ‘line, but we doubt ser iously if we 
know enough : about it to even go that far at this time. 

The Cuarrman. Well, we know enough about the operations of that 
20 percent ownership provision. We know, too, that if the Secretary 
of Agriculture feels the need of calling upon the Federal Trade Com- 
mission, he should be permitted to do so. 

That is all that is being proposed here at th is moment. 

We have a bill here. The Secretary of Agriculture has offered or 
proposed several amendments to the bill, and we will consider the 
amendments. 

We propose that the primary function of the Packers and Stock- 
yards Act is in the Department of Agriculture. 

Do you think that is all right? 

Mr. Woottry. We have no reason to believe that there will be any 
material benefit to farmers by transferring jurisdiction over packers 
from the Department of Agriculture to the Federal Trade Commis- 
sion. 

The CuHarrmMan. We agree on that. 

As Mr. Poage has pointed out, the committee intends to make a 
study. We would like to have those questions you have in your 
mind put into the record, so that they may be available for study. 

Mr. Woottry. We have these reservations. i I understand the 
Hill bill, it says that those firms that are primarily in the slaughter 
business will be retained under the Packers and Stockyards Act, and 
those that are secondarily in the slaughtering business will be trans- 
ferred to the Federal Trade Commission. 

The Cuatrman. Not in the Hill bill. 

Mr. Poace. I think it is, Mr. Chairman. 

The Cuatrman. Well, if the Secretary finds the facts to justify it. 
I may be in error. , 
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Mr. Woo.tey. Then it says, with respect to the buying operations 
for slaughter of these people that are secondarily interested in the 
slaughter business, this will still be kept under the Department of 
Agriculture, but the sales operations of those people would not be. 

Now, it seems to me that if an unfair trade practice can be carried 
on by a slaughterer that will react on the livestock producer or feeder, 
the same thing could happen with respect to one who was only sec- 
ondarily interested in slaughter. We are not so sure that this is 
really the place where you ought to answer the questions raised by the 
hearing examiner in the Food Fair case. 

We are not at all sure that is right. Some of the questions I have 
listed will shed light on the reasons why we have those questions. 

The CuHarrman. We have a call, so we shall have to adjourn; we 
will adjourn until tomorrow morning at 10 o’clock. 

(Whereupon, at 3:55 p. m., the committee adjourned until Thurs- 


day, July 11, 1957, at 10 a. m.) 
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THURSDAY, JULY 11, 1957 
House or REPRESENTATIVES, 
CoMMITTEE ON AGRICULTURE, 
Washington, D.C. 
The committee met, pursuant to recess, at 10:10 a. m., in room 
1310, New House Offic ‘e Building, Hon. Harold D. Cooley (chair- 
man) presiding. 

The Cuarrman. The committee will please be in order. 

We are delighted to have Senator Arthur V. Watkins, of Utah, 
with us this morning. 

Senator, before you begin your testimony, may I state that we have 
been considering the bill introduced by Mr. Hill, H. R. 7743, to amend 
the Packers and Stockyards Act of 1921, and we also have some other 
bills pending before the committee, one by Dr. Dixon, of Utah, and a 
companion bill has been referred to the committee, i think, has it not? 
Your bill has been ? 

Mr. Dixon. It has been referred. 

The CHarrman. S. 1356 sponsored by Senator O’Mahoney and 
yourself. We shall be glad to hear you now. 


STATEMENT OF HON. ARTHUR V. WATKINS, UNITED STATES 
SENATOR FROM THE STATE OF UTAH 


Senator Warkrns. I appreciate the opportunity to appear here and 
am glad to note that you are considering all of these matters that 
cover the general subject of this legislation. 

Mr. Chairman, I appreciate the pc arene of testifying in sup- 
port of H. R. 8536, introduced by Congressman Dixon, which is a 
companion bill to S. 1356 sponsored in the Senate by Senator O’Ma- 
honey and myself. As you perhaps are aware, the Senate Subcom- 
mittee on Antitrust and Monopoly reported S. 1356 to the Judiciary 
Committee 2 weeks ago. 

On Monday of this week by a vote of 6 to 3 the Judiciary Com- 
mittee rejected the socalled Dirksen amendments to 8. 1356. Those 
amendments were identical to the provisions of H. R. 7743, which 
also is before this committee. 

The Dirksen amendment was supposed to be the amendment pro- 
posed by the Department of Agriculture. The vote was 6 to 3, but 
was not indicative of the opposition to that amendment because there 
were other members of the committee that were not present who ex- 
pressed their opposition to the so-called Dirksen amendment. 

In a free enterprise economy, the most effective regulator of eco- 
nomic activity is competition. Operating through the market forces 
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of supply and demand, price competition is the best and most effective 
device for allocating resources to the production and subsequent sale 
of those goods or produc ts for which demand is greatest. 

Also, such competition in the market for consumer es is 
the best guaranty for improving product quality and maintainin 
prices which are fair to both produc er and consumer. 

As the economy has become more and more complex, so has the 
nature of competition. In some industries a relatively small number 
of firms has come to dominate economic activity. In some cases this 
has been a to superior management and business skill. 

In other cases it appears to have been the result of competitive 
practices whleh' are not commensurate with the public interest. Price 
manipulation and unfair trade practices have been used to eliminate 
competition and to render neutral the forces of sup ply and demand. 

The public has come to expect and demand that Government rein- 
state, where possible, and maintain by law as much price and other 
competition as the public interest necessitates in those areas of the 
economy in which it works badly or where little of it exists. This pub- 
lic concern is reflected in the platforms of both political parties. It 
is amatter of bipartisan concern. 

Although H. R. 8536 repeals the jurisdiction of the Secretary of 
Agriculture over packers, as authorized in title II of the Packers and 
Stockyards Act, it leaves undisturbed the jurisdiction of the USDA 
over the operation of stockyards, which is contained in title III of 
that act. 

In regard to title III, I want to point out that the Department of 
Agriculture has been and is doing a commendable job. This is at- 
tested to by the description of its activities in this connection which 
are found in its Report on Current Activities and Problems Under 
the Packers and Stockyards Act, issued April 4, 1957. 

If I have any criticism to offer of the activities under title ITI, 
I would say that the Department is spread too thin. Its employees, 
who are actually supervising the operations of the stockyards are too 
few in number. I do not think they have enough inspectors, I know 
they do not have out our way, and I do not see how they can do the 
job they are doing, unless they are spending a lot of overtime. 

At the outset, I want to make it plain that no packer, large or small, 
or other business firm engaged in slaughtering or processing meat 
products has anything to fear from the return of title II authority to 
the FTC, provided their business behavior and trade practices con- 
form to the norms outlined in the antitrust laws, which are designed 
to maintain and foster price as well as oe competition. 

Likewise, support of H. R. 8536 and S. 1356 should not be con- 
strued as an attack upon big business. Bigness per se is not to be 
condemned. In fact, much of the comforts of everyday living which 
we all enjoy is made possible by economies of production which only 
large-sized firms can achieve. Only when big business uses its supe- 
rior bargaining power and economic resources in a manner not con- 
sistent with the public interest is it to bec amen 

By the same token, in cosponsoring S. 1356 and testifying here in 
support of H. R. 8536, I personally do ‘not intend to cast reflection 
upon any particular firm now doing business in the slaughtering or 
meat processing industry. Rather, I have been prompted to support 
this legislation for two major reasons: 
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First, in light of the poor economic position in which most live- 
stock producers find themselves, and the tremendous increase in direct 
buying, I believe it is imperative that proper scrutiny be maintained 
over the trade practices of firms slaughtering livestock and processing 
and distributing meat products so as to permit the existence of as 
many marketing alternatives for producers as the nature of the in- 
dustry will permit. 

Fair competitive bidding should give producers higher prices than 
otherwise would be the case. And such competition can exist only 
where producers have several marketing alternatives. 

Second, I believe it is in the public interest that FTC control be 
extended over packers which enter into other sideline businesses— 
businesses which now escape such control because of USDA inaction, 
but whose competitors are subject to FTC control. The same need 
for public control applies to food firms, especially food chains, which 
now can acquire packing plants, or a substantial interest in one, or 
just process carcass animals for retail sale, and thus escape FTC 
supervision over their entire operations. 

Mr. Chairman, several million farmers, ranchers, and stockmen 
produce meat animals for market. With respect to cattle, the bulk 
of such animals are marketed during a period of a few weeks each 
fall. 

Most producers, especially in the great western range States, must 
market their animals at that time regardless of the prices offered, 
because they either do not raise enough feed to carry the stock until 
prices are more to their liking, or they cannot afford to buy feed for 
that purpose. 

Of course, where they use the summer ranges and the fall ranges 
they are barred from any further use of those ranges because of the 
weather. 

A great number—essentially the smaller operators—must sell at 
that time in order to meet pressing financial obligations. As you 
know, most ranchers “ ate on a basis of “borrow it in the spring 
and pay it back in the fall.” Still others must sell during the fall 
marketing season in order to meet the costs of daily living. 

In recent years, these forced fall marketings have been even heavier 
than normal, because of the effect of drought and the cost-price 
squeeze. These factors combined, have served to v irtually eliminate 
any bargaining power which producers might have had under more 
normal conditions. 

Especially is this true in light of the increase in direct buying from 
livestock producers over the past 10 years. For example, whereas in 

1946 the largest overall packer purchased directly from produnewsd 20 
percent of the cattle it slaughtered, this figure had increased to 32 
percent by 1956. Whereas the same firm purchased directly 37.1 oa - 
cent of the calves it slaughtered in 1946; in 1955 it purchased directly 
from producers 52.1 percent. There also has been a marked upward 
trend in direct buying by the next 9 largest overall packers during 
the past 10 years. 

Producer organizations are very concerned about this upward trend 
in direct buying and the effect it has upon the prices their members 
receive in light “of their weak bargaining positions. An example of 
this concern is provided by the following resolution adopted by the 
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Utah Cattlemen’s Association at its 38th Annual Convention held at 
Salt Lake City on December 7 and 8, 1956. The resolution in part 
reads as follows; I am reading it so that you will know, gentlemen, 
that from the grass roots we do have some complaints. We do have a 
strong feeling ‘that something is wrong, and they would like to find out 
just what it is, and they know, and they point out some of the difficul- 
ties they are facing. This resolution is not drawn up strictly in legal 
form, but it seems to me it carries a real message, and I will read it. 
DIRECT SELLING 

Whereas we strongly recommend that the Utah Cattle Association members 
refrain from consignment selling of livestock direct to packers for slaughter ; and 

Whereas consignment slaughter short changes the livestock producer and robs 
him of his rights as a seller. Consignment slaughtering thrives on a glutted 
market. 

It takes all of the gamble out of buying and gives the packer an assured profit 
with no investment and accomplishes nothing for the grower except to get rid of 
his stock and stop his feed bills. This is not buying, and it is not selling. We, 
therefore, condemn all three forms of consignment selling; namely, “grade and 
yield,” “price on grade,” and “price on rail”— 

I am not particularly acquainted with those particular terms or 
grades, but that is the language of this resolution. 

Whereas packers also often trim carcasses before weighing and take advantage 
of shrink for hot weight. Direct selling to packers reduces livestock prices. A 
high percent of the better quality cattle— 
that is a point that should be noted 


move direct to packers leaving cattle of lower quality to move through markets 
and determine prices in the major markets of the West. 


I presume they again mean to stockyards. 

In turn, these unrealistic low prices serve as the basis for pricing more direct 
to packer sales. Packers are also eliminated as potential buyers at our markets 
by these direct shipments— 
that is, they get much of the supply out there—they do not need to go 
into the stockyards to buy— 
this reduces competition and prices at the markets: Therefore, be it 

Resolved, That we must return to competitive bidding on cattle if producers are 
to get full market value for their cattle. 

Many livestock producers have told me that in their opinion packers 
have resorted to direct buying as a means of deliberately depressing 
livestock prices at terminal market centers. If this is true, it is an 
unfair trade practice and ought to be stopped. 

I would like to pause to interpolate a situation that exists in other 
lines of agricultural endeavor. I happen to be a fruit grower, but we 
do not have enough quantity there in our area to bring i in any large 
number of buyers. I think, in fact, at the present time ‘for the ¢ herry 
crop we only have two buyers in that area, and one is very limited and 
buys only a few cars. 

If the market is somewhat overloaded, glutted, as we say, then the 
buyer comes in and wants to take them all on consignment, and he 

takes them and sends them out. He is not too much interested in the 
money he gets for them because he does not have any particular compe- 
tition in the field. And it has happened not only once but many times 
that after the grower has harvested the crop, grown it, gone to all of 
the expense with the trees, which take some 10 or 12 years before 
cherries actually produce very much—and as I say he has harvested 
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it and processed it, packed it, sends it out, then finally he receives a 
settlement from the buyer and he receives a bill for his freight. There 
has not been enough received out of it to pay the freight. That has 
happened quite a number of times to the fruitgrowers. 

That shows the situation we are getting into when we do not have 
enough competition in the buying. Of course, in many areas, cooper- 
ative associations have been formed to market the fruit, but this is 
only a seasonal crop that comes on and stays for about 10 days—it 
takes about 10 to 12 days to harvest that crop. It is hardly possible 
to have a cooperative just to handle that if you do not have a lot of 
other fruits. 

Now, the — objection the USDA had to S. 1356 was that it, as 
does H. R. § 8536, gives exclusive jurisdiction to the FTC over the buy- 
ing and selling of livestock aw ay from stockyards. That is true, and 
there appears to be ; good reason for it. 

In 36 years the USDA has issued only 7 cease-and-desist orders— 
that is the remedy they have when they find these things have gone 
on, first of all to issue an order to the respondent to cease and desist— 
for refusal to pay for livestock purchased at places away from posted 
stockyards. 

Five of these, however, were issued in 1938—19 years ago; 2 in 
1937—20 years ago. In only 2 out of 36 years of jurisdiction, there- 
fore, has the USDA issued such orders which involve the “off yard” 
buying and selling of livestock. 

Additional reason for giving exclusive jurisdiction to FTC over 
pi icker buying and selling of livestock aw: ay from stockyards is found 
in the USDA testimony before the House Agricultural Marketing 
Service, told the House Appropriations Committee on February 8, 
1956, that USDA wanted $178,000 to post 150 additional stockyards, 
which then would bring the number of eligible yards posted up to 94 
percent. He then continued: 

Although we have been criticized recently for not devoting some of the funds 
under this act to explorations into trade practices on the part of packers and 
others outside the yards, I think our policy has been sound in attempting first 
to use our funds to bring the impact or the benefits of this act down closest to 
where the. producer can obtain them. 

In addition to the posting of the 150 yards next year, we are hopeful that some 


of the funds requested would be available to begin some investigations into the 
buying practices of packers off the yards— 


that is very significant language, that was in 1957— 


in other words, into the feed lots, into the direct-buying areas, and so on, in the 
concentrated areas of livestock production (hearings, pt. 2, pp. 946-947). 

Not being able to post even all the eligible stockyards, this appears 
to mean that during the 1958 fiscal year, if it had been given this 
money, the USDA would have been only “hopeful” that it could begin 
looking into “off yard” packer buying activities. USDA’s concern 
about country buying seems indeed to be a potential and anticipatory 
one, rather than one which will result in immediate administrative 
po di 

Based upon these facts, I have reservations as to why the USDA, 
after little concern for 36 years about “off-yard” buying and selling 
activities, should be permitted to keep such jurisdiction. 

In addition, consider these facts: I can document that if desired. 
There is only one place to get them; that is from the Department of 
Agriculture, and upon my request I have received from the Agricul- 
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ture Department letters and statements and whatnot that indicate 
exactly what I am quoting here, that is, the facts to be. 

In the last 36 years the USDA has issued only 6 cease-and-desist 
orders involving weight and grade frauds in the buying and selling 
of livestock, 3 of which were issued to packers operating at a stocky ard. 

Now, under the provisions of H. R. 8536, the USDA can still issue 
such orders against packers. Its exclusive jurisdiction over packer 
activities at stockyards under title III is not impaired by this bill 
or S. 1356. But what is its “off stockyards” record where weight and 
grade frauds are involved? It has issued only three such orders since 
1921, and not one in the last 20 years. That means one of two things, 
packers have been either lily-white, have been complying with the 
law 100 percent, or else there has been inaction somewhere along the 
line in the enforcement agency and I do not think they have been 
lily-white. 

So why, in the light of this and of the foregoing facts should the 
USDA complain that to give FTC jurisdiction over “off-yard” buying 
and selling by packers would impair its effectiveness? That is a 
strange claim; they have not done anything about it in 36 years, yet 
the USDA objects to its transfer. It seems to me that it has a poor 
record upon which to base this contention. 

At this point I would like to direct your attention, gentlemen, to 
title II of the Packers and Stockyards Act of 1921. It is found on 
page 3, if you happen to have the little pamphlet, Packers and Stock- 

yards Act, 1921, as Amended—Regulations of the Secretary of Agri- 
culture Promulgated Thereunder. Section 202 I think is important. 
I don’t know whether members of this committee are as guilty of as 
many omissions as we are on the Senate side, but I had gone quite a 


way into this matter before I read that section, but I got busy review- 
ing and reading it, and it was an enlightening section to me, and be- 

sause some of you may not have read it yet I “would like to make it a 
part of the record at this point: 


It shall be unlawful for any packer to: 

(a) Engage in or use any unfair, unjustly discriminatory, or deceptive prac- 
tice or device in commerce ; or 

(b) Make or give, in commerce, any undue or unreasonable preference or 
advantage to any particular person or locality in any respect whatsoever, or 
subject, in commerce, any particular person or locality to any undue or unreason- 
able prejudice or disadvantage in any respect whatsoever: or 

(c) Sell or otherwise transfer to or for any other packer, or buy or otherwise 
receive from or for any other packer, any article for the purpose or with the 
effect of apportioning the supply in commerce between any such packers, if ‘such 
apportionment has the tendency or effect of restraining commerce or of creating 
a monopoly in commerce; or 

(d) Sell or otherwise transfer to or for any other person, or buy or otherwise 
receive from or for any other person, any article for the purpose or with the 
effect of manipulating or controlling prices in commerce, or of creating a mo- 
nopoly in the acquistion of, buying, selling, or dealing in any article in com- 
merce, or of restraining commerce; or 

(e) Engage in any course of business or do any act for the purpose or with 
the effect of manipulating or controlling prices in commerce, or of creating a 
monopoly in the acquisition of, buying, selling, or dealing in any article in com- 
merce, or of restraining commerce: or 

(f) Conspire, combine, agree, or arrange with any other persons (1) to appor- 
tion territory for carrying on business in commerce, or (2) to apportion pur 
chases or sales of any article in commerce, or (3) to manipulate or contro] 
prices in commerce: or 
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(g) Conspire, combine, agree, or arrange with any other person to do, or aid 
or abet the doing of, any act made unlawful by subdivision (a), (b), (ce), (d), 
or (e), that is of these same sections, those subdivisions referred to. 

That happens to be the principal work to be done under title II of 
the Packers and Stockyards Act. 

The next section following sets up some very important procedures. 
I am not going to read that except subdivision (4) of section 203. 
That reads as follows: 

If, after such hearing, the Secretary finds that the packer has violated, or is 
violating any provisions of this title covered by the charges, he shall make a re- 
port in writing in which he shall state his findings as to the facts, and shall 
issue and cause to be served on the packer an order requiring such packer to 
cease and desist from continuing such violation. The testimony taken at the 
hearing shall be reduced to writing and filed in the records of the Department 
of Agriculture. 

That section 202 and that part I read from section 203 are highly 
important in considering this matter. 

The members of this committee will note the type and kind of 
trade practices that are forbidden, and they do not have anything to 
do with the operation of stockyards at all. In other words, that is a 
section which does not apply to the operation of the stockyard itself. 

Title III as we know goes into the operation or the regulation and 
supervision by the Department of Agriculture of the stockyards 
which have been posted, and also the job of posting additional ones. 

The Cuarrman. Will you yield for a question ? 

Senator Warxins. Yes, sir. 

The CHatmrMan. You are in favor of repealing section 2 in its 
entirety ? 

Senator Watkins. Section 2? 

The CHamrMan. Yes. You are in favor of repealing that ? 

Senator Watkins. I am not in favor of repealing it. Iam in favor 
of transferring the functions described there over to the Federal 
Trade Commission. 

The Cuarrman. USDA has not effectively enforced the law, you 
say? 

Senator Warxtns. I understand—I am checking back here—that 
the bill does repeal section 202, and amends section 5 (a) (6) of the 
FTC Act so that the authority now given to the USDA would be 
given to the Federal Trade Commission. 

And that act outlines things that would be illegal, that would more 
or less correspond to this jurisdiction now, under the present law, 
given to the Department of Agriculture. 

The CHarrman. You said, the problem is that the Department of 
Agriculture has not effectively enforced the law. You are troubled 
by that fact ? 

Senator WarTxins. That is right. 

The CuatrmMan. Do you know whether or not cease and desist orders 
have been issued in recent years ? 

Senator Watkins. Under Agriculture? 

The CHarrMan. Yes. 

Senator Watkins. Under title II or IIT? 

The Cuarman. Section 202. 

Senator Warxrns. Section 202 is under title IT? 
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The CHarrman. Yes. You said only 2 had been issued in 10 years. 

Senator Warxins. With regard to ‘that particular practice that I 
called your attention to in my testimony. 

The Cuarrman. That is right; only 2 in 10 years. 

Senator WarTkrns. Yes, sir. 

The Cuarrman. Do you have any idea how many cease-and-desist 
orders have been signed and issued 

Senator Watkins. Under title II we have had 30 in 36 years. We 
asked for the complete report and we have it. 

The Cuatrman. I do not know whether or not we have it from the 
Department. I was under the impression that they had signed numer- 
ous cease-and-desist orders. 

Senator Watkins. Under title III; they have in 36 years issued a 
great many. Under title III they have been active in that field and 
they have done a good job on it. 

Under title II, however, in 36 years they have issued only 32 cease- 
and-desist orders. 

The Cuarrman. Is that all? 

Senator Warkrns. Yes. 

The Cuarman. That indicates that the industry has been operating 
well and abiding by the law, or it indicates there has been laxness in 
enforcing the law. That is what I said a while ago. It seems to me 
that the producers have a complete lack of interest. The packers seem 
to be the ones who are interested in this legislation. 

Senator Watkins. I would like to call your attention to the fact 
that I introduced a bill in 1956, I had no cosponsors; Senator 
O’Mahoney introduced one also in 1956. In 1957 we decided to get 
together, and the two of us cosponsored 8S. 1356. That idea was not 
born in my head; that came from the inspiration from my own people 
in Utah, the woolgrow ers, the sheep growers, and the cattle growers 
in my State, and the poultry people, and others. 

Part of it also came from my own interest in the consumers of the 
country. I have noted over the years since I have been here—and I 
am now on the consuming end ae since I am not producing in 

ranching like I used to be. I was a rancher at one time, and we had a 
lot of sheep and not many cattle, quite a number of hogs; quite a lot 
of poultry. I noticed that the spread all along has been entirely too 
wide between the producers and the consumers, and I felt that some- 
thing ought to be done about it. 

But from the standpoint of the man who has been out in production 
I want to say to you, even though I was a lawyer, and active in the 
practice of law, that my particular product and the production that 
we were making was so small as compared to the total overall that 
we put up witha 1 lot of abuses. 

We were always kicking, but we never particularly did anything 
about it. Like the weather, we just didn’t get to it. That is true 
now out in the country districts of the United States; these smaller 

roducers have to meet this situation, but they are almost helpless. 

‘hey have to sell; it does not make any difference ordinarily what 
price they are offered. 

“Next year I will do something about it. Next year I will do some- 
thing about it,” they say. It has been going on for a long time, and 
there have been complaints registered, and there have been endeavors 
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in the past to change this. I think that has been called to the attention 
of the committee, too. 

The CuHairMan. Suppose you did away with the consignment buy- 
ing, to whom would the pr oducers sell the product ? 

Senator Warkins. Probably most of it would go to the stockyards. 
You see, under this deal where they go out in the communities, with 
the direct buying or the consignment. buying, they go out there and 
usually pick up ‘the best, and “they make their price on that. And 
as I pointed out many times, there is only one buyer, sometimes maybe 
one or two. They won't produc e any real competition bidding between 
them. They sell the best product and later on they ship to the market, 
to the stockyards, for sale, the animals probably not quite as good as 
the ones they sold. 

And they get a much lower price than they would ordinarily receive. 
At least, they. —the producers—believe that to be true. 

The CHarrman. The producer may sell in the manner and to the 
person that he thinks would be in the best interest to him. I don’t 
see why he cannot. 

Senator Warkins. He does not have much choice. The people come 
along and he is out in the country. 

The Cuarman. He could send it to the market anyway, could he 
not ? 

Senator Warkins. He could, but some of these neighbors are selling 
direct, too. 

The Cuarrman. I am not as familiar with that as you are, but I 
cannot see anything so evil about the farmer selling direct. 

Senator Watkins. There is nothing evil in that in and of itself, 
except when these packers who get into this business of direct buying 
and increasingly so, use that as a method of breaking down and heat- 
ing down and keeping down the prices in the stockyards, when others 
ship there. When they use it as a trade practice for that purpose, it 
ought to be looked into. 

The Cuatrman. All right. 

Senator Warkrns. Then they go into the terminal market and buy 
the bulk of the farmer’s product that he has to sell. They go out and 
pick off the cream. The packers have been increasing their direct 
buying operations, as I have pointed out. That is what the cattle 
growers of my State are kicking about. 

They think that is one of the most disruptive things that has hap- 
pened, partic ‘ularly the consignment selling. 

The CHamman. I do not want to interrupt your statement, but do 
you believe that consignment buying is an illegal practice ? 

Senator Warkrns. It is not illegal, but it certainly is uneconomic 
from the standpoint of the producer any may be used for illegal 
purposes. 

The CHarrMAN. You would blame the Department of Agriculture 
for failure to prosecute somebody for doing something which is not 
actually illegal? 

Senator Warxrns. I say it is not illegal, per se, but it is if used to 
depress prices. 

The Cuairman. Then it becomes illegal ? 

Senator Warxkins. Yes. 
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The Cuatrman. Do you have any evidence, documents, or other- 
wise, which would indicate that those practices have been engaged in? 

Senator Warkins. I have the evidence of my cattle growers asso- 
ciation. 

The CHarrman. You gave that resolution. A definite statement 
was made that 8 complaints had been filed with the Department of 
Agriculture and all 8 had been completely ignored. 

If we hed that information we could evaluate and det termine 
whether or not the Secretary of Agriculture has been derelict in his 
duty or whether the complaints were justified, and make other de- 
cisions. 

Senator Warkins. I am coming to a list of about 11 complaints that 
have been made, in my statement. But I cannot be expected here to 
take an individual case, that a certain packing company did so and 
so, because we wouldn’t have the time to go into each one of those and 
investigate and see whether in our judgment it is a good or bad 
transaction, and one that violated the law. 

There have been complaints and I say the complaints have come to 
me on these matters. They have been happening out there, and that is 
one of the reasons why I am here. 

It is not just some packing outfit or association of packers that does 
not happen to be in agreement with the American Meat Institute that 
is kicking about it. I am talking from the standpoint of the producers 
and consumers. 

I want to say this, that if this act passes—the one I am sponsoring— 
the same law will apply to the people who are sponsoring or helping 
to support this legislation as it will to any other faction opposed to it. 
There are hundreds of them in the country. 

The Cuarmman. If I sell hogs, I can take them to the stockyards 
or sell them direct. Sometimes it is better to sell direct to the packers 
rather than to the stockyards. There is nothing illegal about the 
transaction. 

Senator Warxrns. It can become illegal if it is used for the pur- 
pose as defined in and prohibited by the section I just read to you in 
title IT. 

The CHammayn. I am not coming to the defense of the Secretary of 
Agriculture, but it seems to me thus far these charges have been un- 
warranted. 

Senator Watkins. That is the very thing. If I may respectfully 
suggest to you, the complaints have been made but somebody has got to 
have the authority and the desire to get out in the field and help 
uncover the evidence. 

They will get the cooperation of these people if they will go there. 

The Cuamman. I am not trying to defend them, but thus far we 
have had no concrete evidence that would justify me in finding that 
the Secretary of Agriculture has been derelict in enforcement of the 
law. 

We talk about complaints. I do not suppose anybody on this com- 
mittee can be tried for high crimes or misdemeanors on the basis of 
the facts in the case under discussion. 

Senator Warktns. You have not been charged to superintend with 
respect to high crimes and misdemeanors. The Department of Agri- 
culture, however, was charged with a particular job to police this 
particular area. 
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The CHarrman. You say he has been derelict in his job? 

Senator Warkrns. We do not say that. 

The Cuarrman. Or do you say that he says everybody is lily white, 
you have no reason to prosecute. 

Senator Warkrns. I point out to you that the Secretary makes no 
such claim that he has done a good job. He admits that he and other 
Secretaries of Agriculture have not done a good job. 

The CuHarrman. Mr. Butz said maybe it had not been adequately 
enforced, but they have done a right good job in enforcing the law. 

Senator Warktins. They so testified ; have they ? 

The CHAIRMAN, a ody did. 

Senator Warxins. If they have so testified, then their testimony 
directly contradicts: the records, the letters they have given me, and 
the testimony they presented to the Senate committee. 

I will call your attention to some of that as we go along. The gist 
of the matter is that it is a notorious fact that they have not done any- 
thing under it. They have 2 men and 1 girl stenographer down in 
the Trade Practice Section of the Packers and Stockyards Branch 
here in Washington. 

The CuatrMan. They have 15 people here in Washington. 

Senator Warkrns. Yes; in the entire Packers and Stockyards 
Branch here in Washington, but they are not assigned to this particu- 
lar work. 

The Cuarrman. How many do you think the Federal Trade Com- 
mission would assign to it ? 

Senator Warxrns. I know they now have 400 lawyers in the Federal 
Trade Commission. 

The Cnatmrman. They have a multiplicity of other functions. 

Senator Watkins. They have a lot of other functions, but they have 
the know-how. They have the trained personnel to train other per- 
sonnel if they need more to enforce this particular provision. 

The Crarman. I apologize for interrupting. You may proceed 
with your statement. 

Senator Warxins. I appreciate your calling these questions to my 
attention, because I believe there is a good answer to every one of 
them. 

Only eight cease and desist orders have been issued since 1921 which 
involved restraints, preferences, price fixing, and discrimination. I 
am directing attention to title IIT matters. if you have a copy of the 
law before you. Of the 8, the USDA has not issued 1 against a 
packer at a posted stockyard involving the buying and selling of live- 
stock. It did issue one against Armour & Co. in 1922 in the conduct 
of a nonposted yard which gave certain privileges to a few shippers. 

In the correct sense of the term, it has never issued such an order 
against a packer for such unfair trade practices “off yard.” Why, 
therefore, should it complain that H. R. 8536 and S. 1356 deprive it of 
needed authority to regulate “off yard” buying and selling of live- 
stock ? 

Producers also are disturbed about the refusal of the Department 
of Agriculture at the policy level to take action against a packer even 
when the Packers and Stockyards Branch’s Trade Practice Section 
has developed adequate information to warrant full-scale investiga- 
tion and perhaps formal charges. 
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Such a recent case involved alleged unfair trade practices prohibited 
by title II of the Packers and Stoc kyards Act on the part of Safeway 
Stores, in operating feed yards which, if sustained, would be violations 
of that act. The followi ing colloquy between the Senate subcommittee 
counsel, Mr. McHugh, Mr. Pettus, Director of the Livestock Division, 
AMS, and Mr. Lee D. Sincl: air, Chief, Packers and Stockyards 
Branch, clearly develops this fact. Mr. Sinclair recommended to his 
superiors that— 
the case * * be fully investigated and that we attempt to get sufficient funds 
to carry out that investigation. * * * 

The colloquy continued as follows: 


Mr. McHueu. You were overruled in this recommendation ? 

Mr. Stnciarek. In effect there was an overruling; yes. 

Mr. McHueH. Was the matter considered again after it was returned to you 
with this notation for conducting a study? 

Mr. Srnciarrk. Well, I brought it up again about January of this year with Mr. 
Reed, the Director of the Livestock Branch. Mr. Reed told me later that he had 
taken it up again and that we should not investigate it. 

Mr. McHueH#. Well, what did that mean to you? With whom? 

Mr. Srncviatr. Well, I understand it to mean his superiors, who would be Mr. 
Lennartson, Mr. Wells, and Mr. Butz. 

Mr. McHvueu. After that, did you concur in the decision that was made not 
to go forward with this investigation, but to conduct this research study? 

Mr. SInciarr. Well, you weren’t asked about that 

Mr. McHueH#. Did your opinion as to the best manner of handling this problem 
change any? 

Mr. Srinciarr. No. 

Now, I am not critical of the decision to undertake a broad eco- 
nomic study of the practice involved in the Safeway case. However, 
I am critical of the lack of action to even fully investigate such al- 
leged unfair trade practice when paclieninary investigation by the 
Trade Practice Section seemed to indicate a violation of title II. ‘Both 
actions could and should have been Sakai: 

By contrast with several million livestock producers on the sellers’ 
side of the market, we find on the buyers’ side only a few hundred meat- 
packers operating in interstate commerce and thus subject to Federal 
meat inspection. 

But whatever implied favorable implications the existence of a few 
hundred such packers has of competitive bidding, they are consider- 
ably reduced and brought into proper perspective by this fact: 10 
national packers slaughter approximately 50 percent of the cattle, 66 
percent of the calves, 70 percent of the hogs, and 77 percent of the 
sheep and lambs coming under Federal meat inspection. 

Even when total commercial slaughter figures are used, it is evi- 
dent that a few firms are developing stronger market dominance. 
Contrary to the data contained in the April 4, 1957, report of the 
USDA on the administration of the Packers and Stockyards Act, the 
percent of total commercial slaughter of several species by the Big 
Four and 15 packers is on the increase. 

Information supplied me under date of April 15, 1957, by Assistant 
Secretary Butz, supplemental to this report, indicates that the per- 
cent of total commercial slaughter of hogs, which provide farmers 10 
percent of their incomes, by ‘the Big Four overall packers increased 
2 percent from 1953 to 1955. In 1953 they slaughtered 39 percent of 
the hogs; in 1955, 41 percent, although the table on page 11 of that 
report had indicated a decline of 1 percent during the period 1953-55. 
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And instead of the Big Four slaughtering 58 percent of the sheep 
and lambs in 1955 as shown in the table on page 11 also, this letter 
from Secretary Butz reveals that they actually slaughtered 59 per- 
cent—a 1 percent increase over that indicated in the table. The table 
on page 12 of this report indicates that the biggest 15 firms slaugh- 
tered a larger percentage of the total commerci: ial slaughter of calves 
and hogs in 1955 than they did in 1950. 

So whether we view it from the standpoint of federally inspected 
slaughter or total commercial slaughter, it seems that at least for 
some major species, market domination by a few firms continues to 
grow. 

In an industry where the buyers are few in number and the sellers 
are great in number, it is evident that the buyers are in a position 
to set the prices they will pay and the sellers have only the option 
of taking it or leaving it. 

Where all the dic tating as to price is done by the buyers, it behooves 
us to maintain as many market outlets as possible for livestock pro- 
ducers, who obviously under these circumstances at best, have a very 
poor bar gaining position. 

Also, in an industr y where the buyers’ side of the market is dom- 
inated by a few national operative concerns, this is not an easy task. 

Because of these facts, I cannot agree with the remarks made by 
Assistant Secretary Butz to the House Subcommittee on Antitrust and 
Commerce and Fin: 





our studies at Purdue University showed that we, perhaps, have too many 
buyers of livestock (pp. 399-400). 


The farmers will be interested knowing about that. This view, 
I also appear to share with my producer groups. The National Wool 
Growers Association told the Senate in testifying in favor of S. 1356 
that— 


with over half the lamb production of the United States purchased by only four 
packers and almost three-fourths of the production purchased by eight pack- 
ers, we feel there is at least opportunity for price manipulation and market 
control. 


Other producer organizations at the grassroots level in increasing 
numbers are expressing concern about this possibility. For example, 


at the Utah Cattlemen’s Association Convention mentioned above, the 
following resolution was also adopted : 


Whereas this year has probably been the worst for cattlemen since the early 
1930’s, yet packer and retail profits are at an alltime high (now they are mak- 
ing a complaint and a big one, and they are pointing out that the records show 
these conditions actually exist) ; and 

Whereas we feel our problems have been increased by the large spread be- 
tween live cattle and retail prices; and 

Whereas chainstores and retail organizations have become so big that they 
ean, undoubtedly, influence our market: Therefore, be it 

Resolved, That we commend the investigation being made by Senator Joseph C. 
O’Mahoney, of Wyoming, into the possible manipulation of our markets by 
the large retailers and producers. 


At this 50th annual convention held January 8-9, 1957, also in Salt 
Lake City, the Utah Wool Growers Association adopted this resolu- 
tion: 

Utah Woolgrowers desire to offer complete cooperation with the O’Mahoney 


subcommittee of the Senate in its hearing realting to the apparent collusion 
between packers and chainstores in the processing, sale and merchandising of 
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our meat products and we lend every effort to make these hearings complete 
and informative. 

May I interject that these investigations that we are making now 
and have been making in the Senate should have been made by the 
Department of Agriculture a long time ago, but it has refused to do 
so. I will read into the record a letter of the Montana Cattlemen’s 
Association as of June 30, 1957: 


Our organization would appreciate very much receiving copies of your 
speech in the Senate on Monday. 


That was the time the bill was introduced. 


Your comments on 8S. 1356 were reported in the press at our State convention 
in Great Falls on June 28, and 29, and we desire to distribute the copies of 
your talk to our members. We have our hopes that the legislation is enacted. 

That was signed by the secretary-treasurer for the Montana Cattle- 
men’s Association. 

We had a telegram from Wyoming which I will ask to have placed 
in the record that is from the Livestock Producers of the State of 
Wyoming. 

The telegram i is as follows 

Livestock producers and stockmen are entitled to same protection by the 
Same qualified agencies as are other individuals or businesses. Under the 
Packers and Stockyards Act as now written we do not have it. The Federal 
Trade Commission has the experience, the trained staff and the funds for 
investigative purposes while the Department of Agriculture does not. We 
earnestly urge your support of the O’Mahoney-Watkins bill in the interests of 
all stockmen. 

Specific charges of unfair trade practices made by witnesses be- 
fore the Senate subcommittee to the USDA about which it did 
nothing include the following: 

Now we have a list of complaints. That is not getting down and 
spelling out names and all of that sort of thing. We cannot do that. 
We are not a court. We have delegated to other people the job of 
getting into the details. 

Selling meat products below cost in order to eliminate inde- 
sonia packers—and 202 prohibits that kind of practice. 

2. Furnishing meat display cases to retail stores to induce their 
changing suppliers. 

3. Operation of feed yards in such a manner as to deliberately de- 
press livestock prices at central markets—that is a violation of the 
same section. 

4, Collusion in rigging market prices so as to eliminate independent 
pt acker competitors—that is also a violation of section 202. 

). Discriminating in price between competing buyers—that is also 
a viadaatin of section 202. 

6. Giving kickbacks to supervisors of a retail distributing com- 
pany—that is an unfair trade practice. 

7. Favoring some retailers under the guise of advertising and pro- 
motional allowances and even selling to them at prices cheaper than 
to the wholesaler— that is another one. 

The Cuarrman. May linterrupt? These are allegations, but where 
is the evidence? 

Senator Warkins. These are the complaints which witnesses say 
the USDA has not even investigated. There has been continuous 
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complaint, no complaints have been made that everything must have 
been going 

The Cuarrman. These are allegations. 

Senator Warxkins. I know they are; those are conclusions of fact as 
well as conclusions of law, as the chairman knows. I think the chair- 
man is a lawyer. 

The Cuarrman. If we had some case that had been presented to 
the Department, we have asked the Department to bring their files 
here and their correspondence, and what has gone on between the 
Department and the complainants. 

Senator Warkrns. I have here the summary of the testimony that 
was given in the Senate committee. 

The CuatrmMan. I agree with you that if any person had been 
guilty of violating the law that he should be prosecuted. That is 
what we want to find iut. 

Senator Warxrns. That is what I am complaining nero whether 
they convict them or do not convict them, certainly it is their busi- 
ness—the USDA’s—to get busy and investigate the complaints. 

The Cuairman. The Secretary of Agriculture, under the law, has 
the right to determine which yards shall be posted, and which shall 
not be posted. 

Senator Warxrns. That is under title ITT. 

The Cuarrman. When he determines a yard should be posted, he 
has to know about that yard and its activities. 

Senator Warxkins. That isthe operation of title ITT of the act. 

The CHatrman. Until the yard has been posted by the Secretary, 
and until he has acquired the jurisdiction over the functions and ac- 
tivities of that yard, it remains the duty of the Federal Trade Com- 
mission to police the unposted yard, and to enforce the law. 

Senator WaTkKrns. You mean under the law as it now stands? 

The Cuarrman. That is right. 

Senator Warkrns. I think I cannot agree with you. 

The CuHatrMan. Who polices the unposted yards? 

Senator Warxins. You mean under section 202 of the title 11? He 
is supposed to do it—that is, regulate producers whether on or off 
posted yards under title IT if engaged i in interstate commerce. 

The Cuatrman. No; the Secretary only polices those yards that 
are posted, if I understand correctly. On unposted vardecliehs 
ously there are a large number of them—it is the duty of Federal 
Trade Commission to. police and enforce the law against monopoly 
and unfair trade practices. 

I would like for somebody to tell the committee how many cease-and- 
desist orders the Federal Trade Commission has made, and how many 
prosecutions the Federal Trade Commission has introduced. What 
activity has the Federal Trade Commission taken over on unposted 
yards? 

Senator Warkins. I cannot quite agree with the chairman 

The Cuatrman. If I am wrong, I want to be corrected. 

Senator Watkins. That the Department of Agriculture does not 
have jurisdiction over packers off posted yards, because, as I read title 
II, I think he does. 

The Cuatrman. It does after the yard is posted, I understand. 
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Senator Warkins. Let me read this from Mr. Butz’ testimony— 
get what he says here. This goes directly to the point : 

S. 1356 would create a conflict in jurisdiction which would tend to defeat the 
objectives of the act. 

If they do not have any jurisdiction under title II of the Act over 
packers off the yards’ operation then there would not be any conflict, 
but they must have some jurisdiction under this act, over packers 
off posted yards or would ther re not be a conflict with this present 
act ?—Mr. Butz went on to sa 

As an example, if S. 1856 were enacted in its present form, the Department 
would retain jurisdiction over the livestock transactions of the packers and 
others on posted stockyards, while jurisdiction over such transactions in com- 
merce elsewhere would be vested in the Federal Trade Commission. 

The transfer of jurisdiction over the direct country buying operations over 
packers would interfere with the Department’s functions of assuring that fair 
competition at livestock markets is adequate or true competition. Nor could 
the Department effectively prevent or uncover many restrictive and discrimi- 
natory monopolistic practices away from the posted stockyards affecting the 
prices to be paid at posted yards. 

The Department would be left with the responsibility of assuring competi- 
tion in livestock markets without jurisdiction over the meatpacking industry, 
the principal purchaser which is so important in the competition of the trading 
of those markets. The Department believes this proposed bill if enacted would 
reduce the effectiveness, and so forth. 

That is the statement of Mr. Butz, his direct testimony. 

The Cuarman. That does not clear up the point that I had in 
mind. I am perfectly willing to be corrected if 1 am wrong. 

Senator Warkrns. I understand you to say, Mr. eee oe. 
don me if I am wrong—lI will be glad to be corrected, I understood 
you to say that the Federal Trade Commission now has jurisdic- 
tion over these off-yard purchases. 

The Cuarman. All other violations of the law against monopoly ? 

Senator Watkins. Yes, but I do not so understand the law. That 
isn’t the understanding of the Department of Agriculture either. 

The Cuarrman, I thought that is what you propose to do now, that 
is, to take away from the USDA, the enforcement of the Pac kers 
and Stoc kyards| Act on the posted stockyards of the country, and put 
that authority in the Federal Trade Commission. 

The Federal ‘Trade Commission is charged with the responsibility 
of enforcing the laws against monopoly under the unfair trade prac- 
tices law in the unposted yards, and the Federal Trade Commis- 
sion has done nothing — it at all. 

Senator Warkrns. I do not believe they have the jurisdiction. 

The Cuarrman,. That is a point that we will have to clear up. 

Senator Warkins. Here’s a statement by Mr. Kintner, general 
counsel of the Federal Trade Commission of M: ay 1, 1957, before the 
Senate subcommittee ° 

The bill proposes to amend both the Federal Trade Commission Act and the 
-ackers and Stockyards Act. This is the case because under existing law the 
jurisdiction by the Commission in the area with which this bill would deal is 
restricted by statutory provisions in both acts. 

Section 5 (a) 6 of the Federal Trade Commission Act by reason of the amend- 
ment made in 1938 contains an exception to its jurisdiction of ‘persons, partner- 
ships, corporations, subject to the Packers and Stockyards Act, 1921,” except 
as provided in section 4 (6) B of the said act. In turn, section 4 (6) B of the 
*ackers and Stockyards Act 1921 insofar as pertinent provides, on and after the 
enactment of this act, and so long as it remains in effect, the Federal Trade 
Commission shall have no power or jurisdiction so far as relating to any matter 
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by this act is made subject to the jurisdiction of the Secretary, except when the 
Secretary of Agriculture in the exercise of his duties hereunder shall request of 
the said Federal Trade Commission that it make investigations and report in any 
case. 

May I point out in connection with that, we are talking now about 
packers and their operations, that is, and the prices that they are 
paying, and the manipulations they engage in outside of the posted 
stoc yards. 

The Carman. All right. Any crime or any violation of the law 
committed by a packer outside of the scope of the Packers and Stock- 
wards Act, certainly, comes under the authority of the Federal Trade 
Commission. 

Senator Warxkrns. I will agree to that, but—— 

The CHarrmMan. Take for instance a little stockyard in my neighbor- 
hood. I doubt very much that it isa posted stockyard. Suppose some 
violations of the law occur on that stockyard, an unposted stockyard ; 
why, certainly, it seems to me that the Federal Trade Commission 
could move in there. 

Senator WaTkins. I am talking now about packers, section 2 of the 
Packers and Stockyards Act, which we want to have put under the 
direction of the Federal Trade Commission. 

If you have violations by packers in connection with that small yard, 
the things we are complaining about, it would not be the Federal Trade 
Commission but the Department of Agriculture would have control 
under title II of the act. 

The CHairman. We will take that up later. We will take that up 
with the Department when we go into it. I think the Federal Trade 
Commission has the responsibility. That the United States Depart- 
ment of Agriculture does not have the responsibility. 

Senator Watkins. Only eight cease-and-desist orders have been 
issued since 1921, which involved restraints, pre ferences, price fixing, 
and discriminations. Now Agriculture was in that field; they did 
issue eight of them, one of which was for a violation by a packer at a 
nonposted stockyard. 

The CHairman. They were on posted yards, I am sure, were they 
not? Were not those violations that occurred on posted yards? 

Senator Warkrns. I am talking now about nonposted yards. One 
was issued at a nonposted stockyard. 

The Cuarrman. Iam talking about nonposted yards. I understood 
what you are proposing to do is to take all of the provisions of the 
Packers and Stockyards Act dealing with the buying and selling aspect 
of the business, and ar it over to the Federal Trade Commission ? 

Senator WaATKINs. Not on posted yards. 

The CHAIRMAN. W hat ? 

Senator Warkrns. Not on posted ; yards; no. We do not propose to 
take it and give it to the Federal Trade Commission on posted yards. 
S. 1356 and H. R. 8536 do not amend title IT at all. 

The CHarrman. What do you mean, leave the posted yards with the 
Department of Agriculture; you are now complaining about the 
Department of Agriculture. 

Senator WaTkrns. We do not seem to understand the law the same 
way. 

The CHairmMan. I would like to ask Mr. Heimburger to get us 
straightened out on this. 








154 JURISDICTION OF PACKERS AND STOCKYARDS ACT 


Senator Watkins. The Federal Trade Commission could give you 
some help on it, too, if given the opportunity. 

The Cuarrman. I would like, also to find out how many cease-and- 
desist orders and prosecutions have been instituted ? 

Senator Warkins. I also want to say in line with what has been 
said, to repeat again, of the eight I mentioned which involved prefer- 
ences, discriminations, and so forth, USDA, has not issued one against 
a packer at a posted yard, involving the buying and selling of live- 
stock. 

It did issue one, however, against Armour & Co., in 1922, in the 
operation of a nonposted yard it owned for giving certain privileges 
to a few shippers. 

The Cuarrman. Who issued that order ? 

Senator Watkins. The USDA. 

The CuarrmMan. On a nonposted yard ? 

Senator Watkins. That is right, issued it against Armour & Co., 
at a nonposted yard. 

The Cuamman. What was the name of that—the date of the case? 

Senator Warkrns. That was in 1922 against Armour & Co. We 
will give you that in just a moment; that is, the docket number. It 
is Armour, and docket number is No. 1, filed on August 30, 1922. 
The description reads as follows: 

Subsidiary of Armour & Co. in the conduct of Mistletoe, nonposted stockyard, 
prevented its shippers from invading the localities and territories of the other 
shippers and gave certain privileges which they did not to others. 

That description is from the Department of Agriculture report to 
me. 

The CHarrman. Was that before the consent decree order was 
issued ? 

Senator Wartxrins. No, that was a cease-and-desist order; that was 
one of them issued after the consent decree was entered into. 

I do not know exactly—just a minute until I get the facts on this. 
The consent decree was 1920, and according to our record it was is- 
sued in 1922, this was subsequent to that decree. It was in 1922 on 
the 8th month, 30th day, 1922. 

The CuarrmMan. We will clear that up as we go along. 

Senator Warxrns. I was reading a list of matters on which com- 
plaints had been filed, and evidence been received. 

6. Giving kickbacks to supervisors of a retail distributing company. 

7. Favoring some retailers under the guise of advertising and pro- 
motional allowances and even selling to them at prices cheaper than to 
the wholesaler. 

(Something like doublecrossing the wholesaler since we have been 
buying from the packer. ) 

8. Selling to some retail buyers from branch houses below whole- 
sale prices temporarily, to make up monthly branch house tonnage 
quota. 

9. Packer salesman telling wholesale grocers’ retail customers the 
prices they have charged the wholesaler for purchase of packer mer- 
chandise, and in some cases, telling the retailer to buy up the whole- 
saler’s stock of an item on which the price has advanced before the 
wholesaler learns of the advance. 

10. Packer representatives serve in retail stores for the purpose 
of diverting the purchase of those to the packer they represent. 
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. Packaging of meat products in such a manner as to give cus- 

ae the impression that the product had been federally inspected. 

Those are 11 specific areas where we have had areas where com- 

plaints have been taken to the Department of Agriculture. Obviously, 

that two-man staff and woman stenographer in the Trade Pr ‘actice 

Section of the Packers and Stockyards Branch could not take care of 
that. 

Mr. AnprEsEN. You refer to—you say, “We have evidence.” 

Now, do you have that evidence ? 

Senator Warkins. W ell, we have the complaints made by pro- 
ducers. 

Let me make this clear. If you mean by evidence that we sat there 
as @ commission or a hearing officer and took evidence on both sides, 
no. 

Mr. ANprRESEN. Here is what I mean. Somebody must have filed a 
complaint—some merchant—that he didn’t get the same price on that 
wholesale commodity that some other merchant got. 

Senator Warkins. These were complaints taken to the Department 
of Agriculture which they did not investigate so witnesses told the 
Senate Antitrust and Monopoly Subcommittee. 

Mr. ANpRESEN. Do you have any evidence / 

Senator Warkins. Personally ¢ 

Mr. ANnprRESEN. Or this organization of cattle growers or mer- 
chants. 

Senator Watkins. You understand, Mr. Andresen, that it is im- 
possible to bring full evidence in. If there were a proper investiga- 
tion by the agency that we set up to help them—the producers—and 
to protect them and to police that activity, we would have the facts and 
could help them there. 

Mr. AnpresENn. I don’t think Senators are much different than Con- 
gressmen, except that they hold office for 6 years. But we get com- 
plaints. If prices of cattle or beef or sheep are down, farmers will 
write us. They say, “This is what I got. I sold my hogs to a certain 
buyer or packer. This is what I received.” 

He sends us a sales slip. Don’t you get any information over there 
like that ? 

Senator Warxins. We have some inthe record. But you asked me. 
I will say personally 

Mr. AnpRESEN. We as individual members here get that. 

Senator Watxrns. Let me reply. I try to go out among my people 
over the year and hold meetings with them over the State. I have 
had numerous meetings with wool growers, cattle growers, and people 
in agriculture and all other fields. But I have had numerous com- 

laints about the way the law is operating, how it is damaging them, 
how these prices are kept down. They are complaining all the time 
about the wide spread between the producer and the consumer. In 
this general field, based on the prices they receive—they want to have 
the Federal Government investigate it. 

Some of their organizations have represented them, as I understand, 
to the Department of Agriculture. The reply has been that we do not 
have the staff and we do not have money enough to go in and investi- 
gate these matters. I’ll get to that a little |: iter. 

Mr. Anpresen. As one member of this committee who is quite fa- 
miliar with the operation of the Packers and Stockyards Act from the 
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very beginning, I would like to have some instances showing where 
there has been a violation against the law. I don’t want just a fishing 
expedition. 

Senator Watkins. Up here, we are not actually a police organiza- 
tion. We have set up the one to do the job that we can’t do here 
very well because of the multiplicity of the things we have. We make 
the legislation, and the authorized department is supposed to police 
them and go inand check them. 

Mr. Anpresen. I agree with you on that. When I get a complaint 
of that kind that I have mentioned, a specific complaint, I refer that 
to the proper agency of the Government so they can investigate it. 

Senator Warkrns. I think I do, too, when I receive them. But 
when I am out traveling around, I don’t have a stenographer with 
me; I don’t have a court reporter along with me to take what they 
tell me. I will sometimes hold meetings that last 3 or 4 hours with 
these producers out there. I know the general trend of what they 
are talking about, but I couldn’t give you the details. 

Mr. AnprEsEN. We get letters and copies of invoices, and they send 
that to us by mail. 

Senator Watkins. Apparently my producers out in Utah aren’t 
as far advanced as yours are. They don’t send me those. In other 
words, they don’t expect me to be their lawyer back here, they expect 
me to legislate and check on the administration or lack of adminis- 
tration of that legislation. 

Mr. Anpresen. Of course, we are probably a little closer to the 
people here than the Senators are. 

Senator Warkrns. You probably are. But then, you don’t have as 
many people to look after. You probably have some 300,000 to look 
after, and the two Senators from the State of New York, for instance, 
have 14 million. 

Mr. ANnpREsEN. Let me look at what you are advocating here. Out 
in the Midwest, we have these livestock cattle auctions. You may 
not have them out in your district. 

Senator Watkins. We have a few. 

Mr. AnpDRESEN. Once a week, various farmers will bring their live- 
stock into the ¢ attle auctions. There are some buyers there, I suppose 
some packer buyers, some individual buyers. Would you do away 
with those cattle auctions / 

Senator Watkins. No, but I would see that they are not operated 
as to violate the law. I would see that they observe proper trade 
practices. 

Mr. AnpresEn. It happens that in my area we have quite a few 
packing plants. Here is a farmer that lives within 10 miles of a 
packing plant. There is no posted yard. He would have to go 
200 miles to send his cattle to a posted yard. Would you prohibit 
this grower who lives within 5 or 10 miles of the plant from sending 
his cattle directly to the packer ¢ 

Senator Watxktins. No, but I would see that the packer operated in 
observance of the regulations so that it could not beat down fair 
prices at posted y ards, ete. 

Mr. AnprRESEN. But you would do away with direct buying? 
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Senator Watkins. No, I wouldn’t do away with it. These people 
out there in Utah are against it, though. I don’t say as a matter of 
theory that I would do away with them. It might be a help to them. 
I might disagree with my producers on that situation. 

Mr. Anpresen. Well, will you apply the same rule to poultry and 
poultry products? 

Senator Warxins. Well, I have been a poultryman, too, for a short 
time, and I don’t know whether the same rules and regulations would 
apply to poultry 100 percent or not. 

But we do have a setup in this same act taking care of poultry. That 
is title V, if I remember. The regulations have been issued by the 
Secretary of Agriculture which have been in effect over the years with 
the operation of these so-called buying centers also. 

May I say—let me add before I forget it—that title II also applies 
to the poultry operations. 

Mr. Anpresen. I am familiar with the act. 

Now, the price of poultry and eggs has been very low during the past 
maces through the Midwest and in many other poultry -producing 
areas. Would you have that policed by the Federal Trade Commis- 
ey 

Senator Warxins. Well, I would with respect to title IT operations; 
yes. 

Mr. AnpresEN. Would you have it generally policed to see that the 
producers g got the right price ? 

Senator Warxrns. No, it would be policed only as far as necessary 
to insure the general operations of fair trade practices. You can’t go 
out and police every transaction. Then you would be back to the OPA, 
and I am not in favor of that. 

Mr. Anpresen. What you want us to do is name a new policeman 
to go out and police the business. 

Senator Warxrys. No, this old policeman called the Federal Trade 
Commission had this at one time. The packers became very ambi- 
tious about the time of the consent decree and got this transferred over 
to the Department of Agriculture where they have been very happy 
ever since, because nobody has ever paid any attention to them. They 
have done exactly as they pleased. 

T am not saying get a new policeman. I am saying let the old police- 
man do the job. With the situation as it is now, it makes it possible 
for the chainstores to get away with some bad practices, and they want 
to get over into Agriculture where nobody ever bothers them and no 
investigations are made of complaints that are filed. 

Mr. AnpresEN. The chainstore operation has come into being since 
the consent decree. 

Senator Warkrns. It was around that time. Their growth had 
been going on for some time. I have in my statements a quote from a 

Federal Trade Commission report showing exactly what happened. I 
don’t know that we have it here, but I can supply it. It was not a very 
interesting situation. That very report resulted in the action that was 
brought during the time of President Wilson, as I remember, which 
resulted in the consent decree. They were found guilty of doing a 
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lot of things, and then they entered into a consent decree. Now, they 

want to get away from it. The big packers were down here 6 montlis 
ago and filed a petition for them to get relief. They want to get into 
the business now of running retail grocery stores. That would be a 
nice thing for them to do. ‘The packers would have meat outlets 
through their own stores in competition with the people to whom they 

are selling meat. That would be a desirable practice in my opinion. 

Mr. ANDRESEN. They can’t do that now? 

Senator Warxins. No, under the consent decree, but they are trying 
to get away from it. 

Mr. Huu. May ask a question ? 

The Cuarrman. Mr. Hill. 

Mr. Hint. I ask you if you know that the tire people are doing 
that right now. They have their own tire stores. Right now in 
my town, Goodyear has three tire stores in our town directly con- 
nected with the factory. What are you going to do about that? 
Are you going to put the packers under one regul: ition and the tire 
manufacturers in another ¢ 

Senator Watkins. The tire people are under the Federal Trade 
Commission now. Whatever the law is there, it is being enforced, 
I think. 

Mr. Hitz. All you need to do is ask some independent tire man and 
he will give you a story as long as a clothesline how bad they treat 
him,and the FTC hasn’t turneda hand. You know that. 

The batteries are the same way. You want to control the packers 
under the FTC and the batteries and tire manufacturers are not 
under control. 

Did you see the Star last night? A discount store selling GE elec- 
trical appliances at wholesale prices and running an ad so stating. 
Why don’t you have the FTC look into discount houses ? 

Senator Warkrns. If it is a violation of the law, they will. 

Mr. His. You know they won’t get after them, because the sales- 
people will say, “We are getting rid of this line; we are discontinu- 
ing it.” 

Under the law, it can’t do anything if they are discontinuing the 
line. 

Senator Warxtns. Under “discontinuance,” the packers could do 
the same thing. 

Mr. Hx. Well, you know, the tire people do the same thing. 

Senator Watkins. You will have to get into the facts to ase ertain 
just exactly what is being done, whether it is a violation or not. I 
am sure if it is a violation all you need to do is to mention it to the 
Federal Trade Commission and they will get after them if they have 
not already. 

Mr. Hitz. What do they do when they get after them ? 

Senator Watkins. They i issue a cease yand desist order, and if they 
don’t follow it, a prosecution is undertaken. 

Mr. Hitz. You know full well all the sales stores or organizations 
have to do is swear in court they are doing it to get rid of their goods, 
closing out, a fire sale, and away goes your prosecution. 

Senator Warkrns. It appears as though the Federal Trade Com- 
mission did go after the packers. That was the reason why that suit 
was filed by the Department of Justice. and a consent decree was 
finally entered into, in which thev agreed not to go into the grocery 
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business. Now they want it modified for the largest ones so that 
they can go into the grocery business. 

In order to get a “complete answer to you, Mr. Hill, I would have 
to have all the facts, because it wouldn’t be fair to ‘char: acterize it 
without checking to see whether it is or is not a violation. 

Mr. Hu. What has happened in our area is the changes in the 
grocery line and has absolutely caused the disappearance of the little 
one-family grocery store. Are you going to stop all that sort of 
business ? 

Senator Watkins. No; I am not going to try to stop it. 

Mr. Hitz. Of course you can’t. 

Senator Warxrns. If this is an evasion of the law, all we have to 
do is tighten up the FTC law. 

The Cuarrman. Senator W atkins, will you let me interrupt you 
just a minute? We have only a few minutes left, and you are only 
half through with your st itement. Do you want to finish with your 
statement, or would you prefer to file it for the record ? 

Senator Warxrns. I can file it for the record, but— 

The CuHarrmMan. I am not blaming you for taking up the time, 
because we have interrupted from time to time. We have other 
witnesses to hear today. Will you finish your statement, Senator? 

Senator Warxrns. I would like to go on, if I may be permitted to 
finish it. 

The Cuarrman. You may continue and we will try not to interrupt 
you again. 

Senator Warxrns. In the present situation is it not in the public 
interest—which is commensurate with that of the livestock producer, 
the consumer, and the small independent packer—to insure that un- 
fair trade practices do not lead to greater concentration by elimination 
of competition ? 

Enactment of H. R. 8536 introduced by Congressman Dixon, and 
S. 1356 will clearly facilitate more adequate enforcement which, in 
my opinion, is now lacking as far as prevention of unfair trade prac- 
tices is concerned in the meat packing and processing industry. 

On July 6, I introduced S. 4177 ‘in the Senate. The Senate Agri- 
culture Committee to which it was referred requested a report from 
the USDA on July 10, 1956. In the meantime, the USDA’s 1958 
fiscal year budget request went to the Bureau of the eae Its re- 
quest for new obligatory authority amounted to $4.7 billion. Of this 

request, $178,000 was for the pur pose of posting wtdition, il stockyards 
under title III of the Packers and Stockyards Act. Not one dollar of 
new obligatory authority was requested by the USDA for expansion 
of its enforcement activities under title II of that act for the 1958 
fiscal year. 

Did the Packers and Stockyards Branch request additional new 
funds for title II enforcement? If so, what happened to that request ? 
The answers to these questions were given to the Senate subcommittee 
during the hearings on S. 1356, a company bill to H. R. 8536, a few 
weeks i ago by one w vitness who stated : 


It was reported the Packers and Stockyards Branch requested $200,000 be 
placed in the USDA budget to employ personnel to start enforcing the meat- 
packer provisions of the act. The entire amount requested by the Branch was 
knocked out of the budget by the Department itself. (Transcript, May 2, 1957.) 
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Notwithstanding this background the USDA on December 21, after 
the Department’s 195 8 fiscal year request had gone to the Bureau of 
the Budget, rendered a report recommending against enactment of 
S. 4177. In spite of this negative report, and this is very significant, 
gentlemen, as to their intentions down there, on bill to transfer title 
II author ‘ity back to the FTC, and in spite of the Senate subcommit- 
tee’s hearings on the meat industry of a year ago, the testimony of the 
USDA before the House Subcommittee on Agricultural Appropria- 
tions makes it plain that the Department did not, until S. 1356 was 
introduced, intend to pay more proper attention to the enforcement 
of title II. | 

On February 7, Mr. Roy D. Lennartson, Deputy Administrator, 
Agricultural Marketing Service, told the House Appropriations Sub- 
committee : 
* * * we are asking for $178,000 to provide for additional posting 
visory activities under the Packers and Stockyards Act. * * * 

By the end of this fiscal year, we are hoping we will have something like 70 
percent of the eligible yards posted. Granted this increase * * * at the end of 
the fiscal year 1958, we will have about 94 percent of all the eligible yards 
posted. 

The reason we have directed our attention at the yards, is because it is essen- 
tially down at this level where the impact is greatest on the producer. The act 
requires of the yards posted under the act, that the market agencies be bonded, 
that the yards provide adequate facilities, that their rates be reasonable, that 
their sales be checked, and that their trade practices be reviewed constantly. 

Although we have been criticized recently for not devoting some of the funds 
under this act to explorations into trade practices on the part of packers and 
others outside the yards, I think our policy has been sound in attempting first to 
use our funds to bring the impact or benefits of this act down closest to where 
the producer can obtain them (hearings, pt. 2, p. 946). 


and super- 





That was in posting more yards. They didn’t ask for a dime to go 
in and enforce title II of the act. That is a thing that I have been 
complaining about. It isn’t just Mr. Benson, but it has been from the 
very beginning of the administration of title IT. 

By the way, I want to say that Mr. Benson is one of my best friends. 
I have supported him almost 100 percent, but on this particular point, 
I think I am right, and I doubt that on this particular thing he has 
given it the attention he should have given it, and I disagree with the 
position the Department has taken. 

The Department, of course, is to be commended for having concern 
and determination to effectively enforce title III. This is recognized 
by H. R. 8536 and S. 1356, since they — undisturbed the USDA’s 
responsibility in the area which, as Mr. Lennartson pointed out, most 
concerns the livestock producers—namely, the regulation of all activi- 
ties at stockyards including the buying and selling of livestock, rates 
paid for stockyard services, and so forth. 

But, concern about title III activities is not an acceptable substitute 
for lack of effective enforcement of the unfair trade practice pro- 
visions of title II relating to meatpackers. 

Assistant Secretary Butz, before the Senate Subcommittee on May 
92, 1957, indicated that the USDA recently had— 
redirected an additional $20,000 of Department funds for Packers and Stock- 


yards Act enforcement during the last part of this fiscal year (transcript, p. 
675)— 


and that— 


we have made tentative provision to transfer some $75,000, if we can find the 
competent personnel to strengthen the work next fiscal year (transcript, p. 676). 
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I am saying now, gentlemen, they are going to have a difficult time 
finding competent personnel. As I read the records and keep in 
touch with the legal profession throughout the country, I know it is 
going to be diffic ult under the salaries that can be paid to get the men 
| can get at it and do the job for 3 or 4 years, at least. The Fed- 

-al Trade Commission, by the way, has trained personnel and has a 
hackeiound built up so they can operate. 

Should this tentative provision even see reality, these funds trans- 
ferred would be $125,000 less than the Packers and Stockyards Branch 
requested for title IL enforcement but which the Department itself 
denied. 

Now, the people down in this Department recognize the trouble. 
They have asked for more money and didn’t get it. And the Depart- 
ment itself turned it down, or didn’t even ask the Congress for help. 

Yet Mr. Butz also told the subcommittee that the Department would 
not make a supplemental request for title II funds, but that— 
we anticipate requesting from Congress additional funds for administering the 
act, particularly title II, in our next budget request (formal statement). 

I don’t think that is a very good record for people who have failed 
to enforce it for 36 years to say we are going to put it off for another 
year. 

These facts concerning the appropriations history of title IT en- 
forcement make it plain that USDA plans for more vigorous enforce- 
ment continue to be merely tentative and antic ipatory, as they have 
been for 30 years. The USDA admitted to the Senate Antitrust Sub- 
committee that although the Packers and Stockyards Act was an 
integrated act, title II had not been adequately enforced. 

Consider the following colloquy between the director of the Live- 
stock Division, Mr. D. M. Pettus, Assistant Secretary Butz, and my- 
self. 


Senator WATKINS. I recognize you are spread thin, and that is our com- 
plaint—that you do not have enough force to do the job in title II. 

Mr. Petrus. We agree with you, and I think that is pointed out. 

Senator WATKINS. You have not had for nearly 36 years. 

Mr. Pettus. I agree with you, sir. 

Senator WATKINS. We think that is a long enough trial period * * * With all 
the problems that have been handed to Agriculture, we thought we would cer- 
tainly find someone who would be glad to get rid of this matter of law enforce- 
ment in the field in which the FTC has a special interest by reason of the act of 
Congress creating it as an independent regulatory agency—a special arm of the 
Congress. 

Mr. Butz. It is quite true for 26 years it has not been adequately enforced, 
but don’t you think when the sinner confesses and resolves to do better he should 
be givenachance? (Transcript, pp. 697-8.) 

Here it is, and we have been talking about the failure to do it, 
and that was not a facetious remark as far as I am concerned. We 
were in dead earnest. 

In a few words, the Department admits that title IT has not received 
adequate enforcement; yet, paradoxically, it has not asked for and 
apparently will not ask for adequate appropriations. 

Under these circumstances, what reasonably prudent person would 
not conclude that responsibility for prevention of unfair trade prac- 
tices involving meatpackers should be returned—I want to underscore 
returned—to the Federal Trade Commission, where it was before 
passage of the Packers and Stockyards Act of 1921? Is not 25 or 
30 years of inadequate enforcement a long enough trial period ? 
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It is this situation which has led many grassroots producer organi- 
zations to support the return to FTC of the authority to prevent un- 
fair trade practices in the meatpacking industry. In this regard, Mr. 
Chairman, I should like to read the following letter to me from Mr. 
Edward S. Crawford, executive secretary of the Utah Cattlemen’s 
Association, dated April 10,1957. The letter reads as follows: 

This letter is to advise you that on April 6, 1957, the executive committee of 
the Utah Cattlemen’s Association met and adopted a resolution favoring the 
transfer of the trade practices section of the Packers and Stockyards Act to 
the Federal Trade Commission, as proposed in S. 1856 and H. R. 5282. 

At its 50th convention in January of this year, the Utah Wool- 
growers Association adopted the following resolution : 

We are in accord with the proposal to place the administration of the Packers 
and Stockyards Act in the hands of the Federal Trade Commission. We feel 
that there will be a more direct contact between the administrative authorities 
and the packers and stockyards. 

In an explanatory letter dated March 13, 1957, Mr. Jas. A. Hooper, 
secretary-treasurer of the Utah Woolgrowers, informed me as follows : 

We received your letter of March 1, 1957, which enclosed S. 1356 together 
with a statement you made at the time of the introduction of the bill * * *. Your 
statement is very well put, and we concur with your bill 8. 1356. 

I am sure the subcommittee has received similar expressions from 
producer groups at the grassroots level in other States. 

The Packers and Stoc -kyards Act vests the Secretary of Agriculture 
with authority to issue cease-and-desist orders with respect to packers 
who engage in unfair trade practices under title II. 

While a small number of such cease-and-desist orders, in and of 
itself, obviously is not a good indicator of whether title II has been 
and is being enforced, a small number of cease- and-desist orders, under 
title IT, however, do indicate nonenforcement in my judgment, when 
coupled with these facts: (1) USDA has never asked for sufficient 
funds to enforce the act; (2) the Packers and Stockyards Branch, 
since the early 1920's, has been understaffed and spread too thin to do 
the job title I requires; and (3) the growing volume of complaints 
of unfair trade practices by packers which due to lack of desire and 
facilities the USDA has done little or nothing about. 

No, to say the least, it is unlikely that the small number of cease- 
and-desist orders—32 since 1921—is attributed to any other fact than 
noninterest and concern on the part of the USDA ever since the early 
1930's. 

The USDA’s reports on S. 1356 and H. R. 7748, another bill before 
the comittee, suggest amendments whic h would, if accepted, take the 
very heart out of S. 1356 and H. R. 8536 

It was those amendments, by the way, ‘that the Senate turned down. 
T haven’t any doubt that when we get down to the measure, the amend- 
ment proposed by Senator O’Mahoney and myself will be voted out 
of the measure. 

The heart of these bills is to place meatpackers under effective 
enforcement by giving back to the FTC—where it was before 1921— 
the authority contained in title II of the Packers and Stockyards Act 
to prevent unfair trade practices by packers. 

With respect to preventing unfair trade practices by meatpackers in 
the buying and selling of livestock at stockyards, the USDA, under 
these latter bills, would keep its present jurisdiction. 
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Exclusive jurisdiction with respect to the prevention of unfair 
trade practices by packers in the wholesaling and retailing of meat, 
nonmeat food products, and nonfood products is given to the FTC, 
which now has such authority with respect to all other firms in the 
food industry. 

Among the reasons which caused Senator O’Mahoney and me to 
introduce 8. 1356 and Congressman Dixon to introduce H. R. 8536 
is a need to prevent food firms and other firms from buying an interest 
in a meatpacking plant, and/or acquiring facilities to merely process 
carcass animals for retail sale, and thereby escape the jurisdiction of 
the FTC as to its trade practices. 

Recent cases of this nature include petitions by Food Fair Stores, 
Ine., and the Giant Food Stores asking the FTC to dismiss complaints 
against them on the grounds that they are meatpackers and thus not 
subject to FTC jurisdiction, although Food Fair owns only a small 
packing plant and Giant Food Stores only facilities for cutting up 
carcass animals. 

Well, the stampede seems to be on. It is not too farfetched to expect 
that every restaurant chain in America could escape F'T'C jurisdiction 
over its trade practices by this route. 

Likewise, it appears that any corporation which buys carcass 
animals and retails this meat through cafeterias or restaurants to its 
employees, or the public, could qualify as a “packer” under the present 
law. 

Why have Food Fair Stores, Inc., and now the Giant Food Stores 
sought to cloak themselves with immunity from FTC jurisdiction by 
such legal maneuvers. The only answer can be that since S. 1356 
ras introduced on February 25, 1957, as a bipartisan attempt by 
Senator O’Mahoney and myself to correct this situation, these firms 
have learned that the virtual nonenforcement of the packer provision 
of the Packers and Stockyards Act of 1921 by the USDA is preferable 
to the effective regulation of the FTC. What facts are available to 
support this statement? Namely these: 

First: The USDA has never issued a cease-and-desist order in- 
volving preference, restraints, price fixing, and discriminations against 
a packer, as defined by the Packers and Stockyards Act, which related 
to the wholesaling or retailing of nonmeat food products or nonfood 
products. 

Is it any wonder then that food chains which sell hundreds of 
food and nonfood products in their supermarkets prefer USDA to 
FTC jurisdiction ? 

Second: The USDA has not issued a cease-and-desist order involv- 
ing similar unfair trade practices against a packer which relates 
to the wholesaling or retailing of a meat product in the past 18 years. 

Passage of S. 1356 and the House companion bill, H. R. 8536, 
before this committee will remedy this situation by giving to the 
FTC authority to prevent unfair trade practices in the wholesaling 
and retailing of meat, nonmeat food, and nonfood products. This was 
the situation before passage of the Packers and Stockyards Act of 1921. 

However, proposals made to the Senate subcommittee by the 
American Meat Institute, lobbyist for the big national packers who 
opposed S. 1356, and the USDA, which are embodied in H. R. 7743, 
would give to the FTC jurisdiction only over the wholesaling and 
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retailing activities of a firm not principally engaged in meatpacking 
or processing, whatever principally engaged means. 

On the other hand, the great majority of the groups which testified 
before the Senate Antitrust and Monopoly Subcommittee or filed 
statements with the subcommittee urged the Senate to give the FTC 
such authority over the wholesaling and retailing activities of all 
firms, as provided for in 8. 1356 and H. R. 8536. Why? Because 
the firms these spokesmen represent must compete with the packers 
in the wholesaling and retailing of meat, of nonmeat food products, 
and of nonfood products. 

Yet, I am sure they will point out to this committee as they did 
to the Senate subcommittee that while they are subject to the effective 
enforcement of the Federal Trade Commission Act, as were the Big 
Five packers before 1921, these packers and others as well are subject 
to the Packers and Stockyards Act, under title II of which the USDA 
has not issued a cease-and-desist order involving the wholesaling and 
retailing of meat in the last 18 years. 

Under this same authority also, the USDA has never issued a cease- 
and-desist order against a packer in the wholesaling or retailing of 
a nonmeat food or nonfood products. 

The AMI and the USDA proposals, as embodied in H. R. 7743, thus 
would continue the present system of 2 sets of trade practice rules: 
1 for the big packers which is not effectively enforced by the USDA, 
and 1 set for their competitors which is effectively enforced by the 
FTC. 

These witnesses and the firms they represent are concerned in light 
of this situation, because three of the biggest packers, represented | by 
the AMI, were 1920 consent decree signers who recently have peti- 
tioned the courts to set aside those portions of that order which would 
permit these packers to process and sell 140 food and nonfood products, 
own and operate retail meat markets, sell fresh milk and cream, and 
operate distribution facilities for handling these products in direct 
competition with wholesale and retail food stores. 

Should this petition be granted, these firms fear, and rightly so, 
the ramifications continued USDA noninterest in the enforcement 
of the unfair trade practices of title II would have upon their busi- 
nesses, since to all intent and purpose these 3 of the biggest 10 packers 
would be free, as other packers now are, to expand into every segment 
of the food industry, and nonfood industries as well. 

But whether the consent decree modification is granted or not, the 
activities of these packers outside the area prohibited by the consent 
decree are so extensive that their competitors—food firms, nonfood 
firms, and small packers—are likely to be hurt unless the big national 
packers are required to operate under the same set of trade practice 
rules which they are required to operate under. 

In this respect, it should be noted that in 1950 one or more of the 
4 largest packers shipped 21 classes of food products in interstate com- 
merce and 58 classes of nonfood products. Nonmeat food products 
comprised 6.6 percent of their total shipments. 
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Nonfood products, exclusive of the byproducts of their meat opera- 
tions, constituted 6.7 percent of their total shipments in interstate 
commerce, and nonfood byproducts shipped accounted for an addi- 
tional 4.9 percent. 

Thus, 18.2 percent of their total shipments comprised nonmeat food 
and nonfood products. 

Yet, these packer-owned operations now are not subject to the FTC, 
but their competitors are subject to the jurisdiction of that effective 
agency. 

Nor under the provisions of H. R. 7743 would these big packers be 
subject to the FTC, although they would be if H. R. 8563 is enacted. 

The present situation without doubt gives, and H. R. 7743 would 
continue to give in the future, an unfair competitive advantage to 
packer- owned enterprises. Under these circumstances who, as a com- 
petitor of Swift & Co., wouldn’t be concerned about this situation 
when in 1955 that firm alone produced 4 percent of the Nation’s but- 
ter; 8 percent of the cheese; 9 percent of the margarine; 19 percent 
of the salad and cooking oil; and 16 percent of the shortening ? 

Why these witnesses ask, and rightly so in my opinion, should the 
trade practices of a firm like Wilson Sporting Goods, selling nonfood 
products, be under USDA while its competitors, like Spaulding— 
as it would under H. R. 7743—continue to be subject to the FTC? 

Why they ask, should Swift and Armour in the wholesaling of 
nonmeat food products such as cheese, canned milk, eggs, soups, “and 
so forth be under the USDA and their competitors ‘Tike ( Campbell 
Soup Co. and Safeway Stores continue to be under the FTC, as is 
provided for by H. R. 7748? Why, they ask, should Swift, Armour, 
Hormel, and Raft in the wholesaling of meat products by under the 
USDA, as is provided for by H. R. 7743, while their competitors, 
such as Food Fair Stores would be subject to FTC jurisdiction? 

Enactment of H. R. 8536 and rejection of the provisions of 
H. R. 7743, as the Senate committee did in defeating the Dirksen 
ieceteasits to S. 1356, in a large measure will remedy this situation 
by putting all food firms—meat packers as well as all others—under 
one set of rules. 

I want to say, gentlemen, while you have been extremely patient 
and while the colloquys took some time, I admit the statement is 

rather long. But I don’t apologize for it, gentlemen, because I have 

found—and I want to be fair about this—an almost complete lack 
of understanding of what the bill we are sponsoring intends to do, 
and the differences between what has gone on and what is going on 
now and what should have been going on. 

For that reason, I felt justified in taking more of your time. We 
spent a good deal of time investigating it in the Senate, and I believe, 
and sine serely believe, that we may get some relief both for the con- 
sumer and the producer if the measure is enacted. 

I will ask if the committee would be willing to accept another 
statement I have prepared, and have it printed in the record at this 
time. 

The CHatrrman. Yes, sir; we are glad to have it. 
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(Statement by Senator Watkins before House Antitrust and Com- 
merce and Finance Subcommittees dated June 7, 1957, is as follows :) 


STATEMENT oF Hon. ARTHUR V. WATKINS, BerorE House ANTITRUST AND CoM- 
MERCE AND FINANCE SUBCOMMITEES ON BILLS TRANSFERRING TO FTC Av- 
THORITY TO PREVENT UNFAIR TRADE PRACTICES BY MEAT PACKERS 


BILLS HAVE BIPARTISAN SPONSORSHIP 


Mr. Chairman, the public has come to expect and demand that Government 
reinstate, where possible, and maintain by law as much price and other com- 
petition as the public interest necessitates in those areas of the economy in 
which it works badly or where little of it exists. This public concern is re- 
flected in the platforms of both political parties. It is a matter of bipartisan 
concern. 

For example, the 1956 Republican platform declares : 

“The Republican Party has as a primary concern the continued advancement 
of the well-being of the individual. This can be attained only in an economy 
that, as today, is sound, free, and creative, ever building new wealth and new 
jobs for all the people. 

“We believe in good business for all business—small, medium, and large. 
We believe that competition in a free economy opens unrivaled opportunity and 
brings the greatest good to the greatest number.” 

Republicans also at that time pledged themselves to “a continuously vigorous 
enforcement of the antitrust laws (p.7).” 

On the other hand, members of the Democratic Party at their 1956 convention 
pledged themselves to maintaining “competitive conditions in American indus- 
try,” and likewise “‘to the strict and impartial enforcement” of the laws “‘designed 
to prevent monopolies and other concentrations” of economic power p. 18). 

Thus both of our major political parties are committed to the objective of 
maintaining a free and expanding economy by fostering the growth of competi- 
tion. For this reason, among others, I was happy to join with Senator 
O’Mahoney in sponsoring S. 1356 in the Senate. The five bills which constitute 
the basis of this joint hearing also reflect the same bipartisan concern. 

S. 1856, as well as those bills before this joint committee, is designed to 
prevent unfair trade practices, and other unlawful restraints in interstate 
commerce by persons engaged in processing and distributing meat and meat 
products. This they do, individually or collectively, by amending either the 
Federal Trade Commission and Clayton Acts, or both, so as to return to the 
FTC jurisdiction over the meat-packing and distributing industry, and hy 
amending the Packers and Stockyards Act so as to eliminate the authority the 
USDA has to prevent unfair trade practices under title II of that act, but 
which it has not effectively administered for thirty-odd years. 


USDA ENFORCEMENT HAS BEEN INADEQUATE 


In the years prior to 1921 and before passage of the Packers and Stockyards 
Act, the FTC's investigation of packers resulted in the filing of antitrust suits 
by the Justice Department against some five national packers. Apparently 
rather than face prosecution, these packers signed a consent decree which since 
then has prevented them from dealing in 140 food and nonfood products, chiefly 
vegetables, fruit, fish, and groceries; using their distribution facilities for the 
handling of any of these 140 products; owning and operating retail meat mar- 
kets, and dealing in fresh milk or cream. 

In 1921, when the Congress was considering passage of legislation to regulate 
stockyards, the five national packers, who had signed the consent decree, were 
able to convince Congress that prevention of unfair trade practices in that in- 
dustry should be transferred from the FTC to the USDA. Materials which 
have been circulated in opposition to the bills now being considered by this 
joint committee, by the association representing these large national packers, 
listed several reasons why a transfer was desirable then, and why such author- 
ity now should remain with the USDA. Consider these reasons: 

“Meatpacking, being at the time the country’s largest single industry, was of 
sufficient importance to warrant establishment of a separate, specialized 
agency; the FTC was in investigative rather than an administrative body, and 
hence did not have the power nor the specialized knowledge necessary to 
do an effective job of administration; the Department of Agriculture had in 
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existence the necessary bureaus and personnel to undertake administration of 
the act. Moreover, existing personnel were well equipped to undertake super- 
vision of the complicated relationships characteristic of the livestock and meat 
industry.” 

Regardless of the merits these arguments may have had in 1921, it is evident 
that 36 years of ineffective administration or nonenforcement of title II renders 
them completely valueless today. Experience clearly indicates that the Congress 
made a mistake when it transferred authority to regulate trade practices of 
packers from the FTC, a specialized agency handling antitrust matters, to the 
USDA, which did not then and does not now have a separate regulatory agency. 
On no less than four occasions sincs 1935, bills have been introduced to correct 
this mistake. The question of jurisdiction over meatpackers thus is not of re- 
cent origin, as opponents of these bills have contended. 

Mr. Chairman, a review of USDA experience in the administration of the 
Packers and Stockyards Act will make this conclusion more obvious. The best 
general summation of this matter was given the Senate Antitrust and Monopoly 
Subcommittee last June by Mr. Millard J. Cook, who for 25 years—1929 to 
1955—was employed by the USDA in the enforcement of the Packers and Stock- 
yards Act. During the last 10 years of his service, he was the head of the unit 
doing this enforcement work. Mr. Cook told the subcommittee: 

“In the early years of the administration of the act * * *, they [USDA] 
undertook rather extensive studies of the Operations of packers. * * * They 
brought quite a few actions. * * * But at that time they had 150 employees, 
and took on as many as 30 part-time employees. They had relatively a large 
appropriation. * * * 

“From 1921, when the act was passed, up until about 1928 or 1929, they 
[Packers and Stockyards Administration] were an independent agency, * * * 
and they reported directly to the Secretary of Agriculture. * * * In the late 
1920’s, prior to my becoming an employee of the Division, it was made a Divi- 
sion of the old Bureau of Animal Industry. * * *” (Transcript, June 28, 1956, 
pp. 336-337.) 

When asked why this transfer of its status was made, Mr. Cook replied: 

“Well, I know only from comments that I have heard made. I was new in the 
organization, and the comments that were made were to the effect that the 
Secretary at the time was not favorable to the act. He disliked the act. * * * 

“And I think that some of the feeling of Secretary Jardine boiled over into 
the Bureau of Animal Industry, because thereafter there was not the inclination 
to go out and initiate investigations of monopolistic practices.” (Transcript, 
June 28, 1956, p. 379.) 

By contrast with the vigorous activities of earlier years under title II, which 
Mr. Cook has so vividly described, the laxity of USDA enforcement since 
the late 1920's is attested to by (1) its failure to ask for adequate funds; (2) its 
failure in turn to maintain an adequate staff; (3) its failure to acquire ade- 
quate economic data about packer activities and to use it for enforcement 
purposes; and under these circumstances, its failure to enforce the act is in- 
dicated by (4) the paucity of significant cease and desist orders in areas 
of regulation, whieh the USDA now asks the Congress to leave in its hands 
on the promise to repent and “administratively sin” no more. 


USDA HAS NOT SOUGHT ADEQUATE APPROPRIATIONS 


In answer to questions of committee members concerning requests for funds 
made by the Packers and Stockyards Division during the 10 years he was head 
of it, Mr. Millard J. Cook replied as follows to the Senate Subcommittee on 
Antitrust and Monopoly last June: 

“IT made many recommendations; yes. I usually met with a pessimistie ap- 
proach that it was useless to attempt to get any more money and that the 
explanation given to me was that Congress wouldn't be interested in appropriat- 
ing more money for us to do a better job than we were doing. 

“IT think you will find in the Department’s records that there are numerous 
recommendations for increased appropriations. There were innumerable oral 
conferences with my superiors on the need for increased appropriations. * * * 

“IT think there were a few instances in which my immediate superiors recom- 
mended increases, but then when it got into the hands of the budget people 
in the Department, they scaled down those increases.” (Transcript, June 29, 
1956, p. 366.) 

This is a story of lack of concern by not only the superior administrative 
but also budget officials of the USDA. Recent experience by the Packers and 
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Stockyards Branch in this respect is not unlike the resounding echo of a broken 
phonograph record. 

On July 6, 1956, I introduced S. 4177 in the Senate. The Senate Agriculture 
Committee to which it was referred requested a report from the USDA on 
July 10, 1956. In the meantime, the USDA’s 1958 fiscal year budget request 
went to the Bureau of the Budget. Its request for new obligatory authority 
amounted to $4.7 billion. Of this request, $178,000 was for the purpose 
of posting additional stockyards under title III of the Packers and Stock- 
yards Act. Not one dollar of new obligatory authority was requested by 
thte USDA for expansion of its enforcement activities under title II of that 
act for the 1958 fiscal year. 

Did the Packers and Stockyards Branch request additional new funds for 
title II enforcement? If so, what happened to that request? The answers to 
these questions were given to the Senate subcommittee during the hearings on 
S. 1356, a companion bill to those you have before you now, a few weeks ago 
by one witness who stated : 

“It was reported the Packers and Stockyards Branch requested $200,000 be 
placed in the USDA budget to employ personnel to start enforcing the meat- 
packer provisions of the act. The entire amount requested by the Branch was 
knocked out of the budget by the Department itself.” (Transcript, May 2, 
1957.) 

Notwithstanding this background the USDA on December 21, after the De- 
partment’s 1958 fiscal year request had gone to the Bureau of the Budget, 
rendered a report recommending against enactment of S. 4177. In spite of 
this negative report on a bill to transfer title II authority back to the FTC, 
and in spite of the Senate subcommittee’s hearings on the meat industry of a 
year ago, the testimony of the USDA before the House Subcommittee on Ag- 
ricultural Appropriations makes it plain that the Department did not, until 
S. 1356 and the bills now before this joint committee were introduced, intend 
to pay more proper attention to the enforcement of title II. 

On February 7, Mr. Roy D. Lennartson, Deputy Administrator, Agricultural 
Marketing Service, told the House Appropriations Subcommittee: 

“* * * We are asking for $178,000 to provide for additional posting and super- 
visory activities under the Packers and Stockyards Act. * * * 

“By the end of this fiscal year, we are hoping we will have something like 
70 percent of the eligible yards posted. Granted this increase * * * at the end 
of the fiscal year 1958, we will have about 94 percent of all the eligible yards 
posted. 

“The reason we have directed our attention at the yards, is because it is essen- 
tially down at this level where the impact is greatest on the producer. The 
act requires of the yards posted under the act, that the market agencies be 
bonded, that the yards provide adequate facilities, that their rates be reasonable, 
that their scales be checked, and that their trade practices be reviewed con- 
stantly. 

“Although we have been criticized recently for not devoting some of the 
funds under this act to explorations into trade practices on the part of packers 
and others outside the yards, I think our policy has been sound in attempting 
first to use our funds to bring the impact or benefits of this act down closest 
to where the producer can obtain them.” (Hearings, part 2, p. 946.) 

The Department, of course, is to be commended for having concern and de- 
termination to effectively enforce title III. This is recognized by the bills be- 
fore this joint committee, since they leave undisturbed the USDA’s responsi- 
bility in the area which, as Mr. Lennartson pointed out, most concerns the live- 
stock producers—namely, the regulation of all activities at stockyards, including 
the buying and selling of livestock, rates paid for stockyard services, etc. 

But, concern about title III activities is not an acceptable substitute for lack 
of effective enforcement of the unfair trade practice provisions of title II re- 
lating to meatpackers. It has been only since the introduction of S. 1356 and 
the bills before this joint committee that the USDA has shown any renewed in- 
terest in attempting to enforce title II. 

Assistant Secretary Butz, before the Senate subcommittee on May 22, 1957, 
indicated that the USDA recently had “redirected an additional $20,000 of De- 
partment funds for Packers and Stockyards Act enforcement during the last 
part of this fiscal year” (transcript, p. 675), and that “we have made tentative 
provision to transfer some $75,000, if we can find the competent personnel to 
strengthen the work next fiscal year” (transcript, p. 676). 
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Should this tentative provision even see reality, these funds transferred 
would be $125,000 less than the Packers and Stockyards Branch requested but 
which the Department itself denied. Yet Mr. Butz also told the subcommittee 
that the Department would not make a supplemental request for title II funds, 
but that “we anticipate requesting from Congress additional funds for admin- 
istering the act, particularly title II, in our next budget request” (formal 
statement). 

These facts concerning the appropriations history of title II enforcement 
make it plain that USDA plans for more vigorous enforcement continue to be 
merely tentative and anticipatory, as they have been for 30 years. 


ADEQUATE TITLE II ENFORCEMENT STAFF LACKING 


By contrast with the vigorous activities in earlier years under title II as de- 
scribed by the former head of the Packers and Stockyards Branch, responsi- 
bility for prevention of unfair trade practices by meatpackers today, not only 
under title II but under title III as well, here in Washington, D. C., is vested in 
the Trade Practices Section of the Packers and Stockyards Branch of the Live- 
stock Division of the Agricultural Marketing Service. A separate and spe- 
cialized packers and stockyards agency has long since been dispensed with, al- 
though the Hoover Commission made such a recommendation in 1949. This 
Trade Practice Section was staffed by two marketing specialists and a stenog- 
rapher at the time the bills before this committee were introduced, and I pre- 
sume the section is still so staffed, since I have not received information to the 
contrary. 

Not even 1 of these 2 marketing specialists, or a single employee in any of the 
20 understaffed field offices maintained by the Packers and Stockyards Branch, is 
engaged full time in title II enforcement. A review of the USDA’s April 4, 
1957, self-appraisal report on the Packers and Stockyards Act administration 
indicates, in addition, as does the Department’s appropriation request that the 
great bulk of the work of this section and the Packers and Stockyards Branch 
itself—nearly 90 percent—is spent in title I1I enforcement. 

Now, these remarks are not to be deemed criticism of the personnel of the 
Trade Practices Section of the Packers and Stockyards Branch itself. The per- 
sonnel of the Packers and Stockyards Branch are to be commended for their 
efforts to obtain more funds and to expand their title II activities. Sut it is 
meant to be criticism of several national administrations for the almost com- 
plete lack of action in the past to support the Packers and Stockyards Branch 
and thereby to comply with the congressional mandate given the USDA in 1921 
to prevent unfair trade practices in the meatpacking industry. The simple facts 
are that the Packers and Stockyards Branch has not been permitted to obtain 
an adequate enforcement staff for administration of the fair trade practices 
provisions of title II of the act relating to meatpackers. 

This self-appraisal report I have referred to states that “the organization 
that is maintained in administering the Packers and Stockyards Act permits a 
high degree of flexibility in planning and conducting major investigations and in 
meeting the fluctuating demands of different district offices. This is because the 
entire field force may be actively utilized in such an investigation whenever 
necessary” (p. 8). 

This statement appears to be a self-directed gratuity rather than a fact, as 
is revealed by examination of Mr. Butz and Mr. D. M. Pettus, Acting Director, 
Livestock Division, Agricultural Marketing Service, before the Senate subcom- 
mittee. Consider the following colloquy between these gentlemen and myself: 

“Senator WATKINS. Mr. Secretary * * *, is it not true that in the Ogden, 
Utah, area you have 2 marketing specialists and 1 clerk—3 people to regulate 26 
packers in 3 States, 12 of them in Utah, 13 in Idaho, and also 1 in Oregon? 

“Mr. Petrus. Those are the people permanently assigned to that location. 
When we have an investigation underway, we frequently bring in people from 
other markets and from our Washington area and add to our staff. 

“Senator WATKINS. If they do not have any bigger staff in other areas than in 
this, what would you have to enforce the law where you are moving them from? 

“Mr. Pettus. We leave a reduced staff. 

“Senator WATKINS. For instance, in Billings, Mont., you have 1 marketing 
specialist and 1 half-time clerk, as I get it, to regulate 5 packers in Utah, 3 in 
Idaho, 2 in Wyoming, and 11 in Montana—21 altogether. How in the world 
ean you take anybody from that area to help somewhere else such as the Ogden, 
Utah, area if the others are manned in the same way?’ (Transcript, pp. 695-696.) 
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At this point, Mr. Butz asked Acting Director Pettus to explain how a case 2 
years ago in the Ogden, Utah, area was handled. In part Mr. Pettus replied: 

“Mr. Perrus. I cannot recall at the moment how many people we had looking 
into the particular transaction, but we try to operate it with as few people as 
possible because we are spread so thin, Senator.” (Transcript, p. 697.) 

To which I replied, with the colloquy continuing as follows: 

“Senator WATKINS. I recognize you are spread thin, and that is our complaint-— 
that you do not have enough force to do the job in title II. 

“Mr. Perrus. We agree with you, and I think that is pointed out. 

Senator WATKINS. You have not had for nearly 36 years. 

“Mr. Petrus. I agree with you, sir. 

“Senator WATKINS. We think that is a long enough trial period. * * * With 
all the problems that have been handed to Agriculture, we thought we would 
certainly find someone who would be glad to get rid of this matter of law en- 
forcement in the field in which the FTC has a special interest by reason of the 
act of Congress creating it as an independent regulatory agency—a special arm 
of the Congress. 

“Mr. Butz. It is quite true for 26 years [that] it has not been adequately en- 
forced, but don’t you think when the sinner confesses and resolves to do better 
he should be given a chance?’ (Transcript, pp. 697-698. ) 

In a few words, the Department admits that title II has not received adequate 
enforcement; yet, paradoxically, it has not asked for and apparently will not 
ask for adequate appropriations. Under these circumstances, what reasonably 
prudent person would not conclude that responsibility for prevention of unfair 
trade practices involving meatpackers should be returned to the Federal Trade 
Commission, where it was before passage of the Packers and Stockyards Act of 
1921? Is not 25 or 30 years of inadequate enforcement a long enough trial period ? 

USDA does not attempt to obtain data essential to determination of title IT 
violations. 

During the course of the Senate subcommittee’s hearings on S. 1356, Mr. 
Butz, the major spokesman for the USDA, indicated that the Department, while 
willing to give the FTC jurisdiction over the wholesaling and retailing of meat, 
nonmeat food, and nonfood products of a firm not principally engaged in meat 
packing and processing, nevertheless would not voluntarily give up jurisdiction 
over such activities by a firm principally engaged in meat-packing because: 

“* * * in that case it is necessary to have general supervision over that be- 
cause sometimes, as has been alleged, they may use profits in their nonmeat 
activities, you see, to engage in discriminatory pricing practices on meat.” 
(Transcript, p. 751.) 

But in fact, does the USDA obtain such data from meatpackers? No, Mr. 
Chairman, on a regular basis they do not, nor does the USDA even require packers 
to report their losses or profits on their meat operations or any nonmeat food 
product or nonfood product operation. As one witness summarized this adminis- 
trative shortcoming to the Senate subcommittee last summer: 

“* * * under the Packers and Stockyards Act every company doing an inter- 
state meat business has to report a financial statement as of the end of each year 
but never have the packers and stockyards administration required the national 
packers to submit a statement of their meat operations separately from their 
total operations. That has been one of the failures of properly administering 
that Packers and Stockyards Act, in that you cannot get the definite information.” 
(Transcript, June 21, 1956, p. 21.) 

The statement of this witness is substantiated by the USDA’s packers and 
stockyards administration self-appraisal report of April 4, 1957, to which I have 
already made reference, as I shall point out shortly. 

When asked during the Senate hearings on 8S. 1356 a few days ago whether the 
USDA was continuing to investigate charges of market sharing by packers, since 
the Department of Justice dropped its major suit in 1953 against several national 
packers based on this practice, Mr. Pettus, Acting Director, Livestock Branch, 
Agricultural Marketing Service, replied : 

“Not as a specific followup of that overall case, but in our various types of 
records that we get on packers, the reports that we get each year, and our 
observations, we have continued to look over the entire question of sharing.” 
(Transcript. p. 664.) 

Great stress was placed by Mr. Pettus upon information contained in packer 
reports, or as he put it information “that we get ourselves directly from the 
packers, under the act.” (Transcript, p. 665.) 
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Now, what does the self-appraisal report say about the content and use made 
of reports submitted annually by packers to the Packers and Stockyards Branch. 
Namely this: 

“The annual reports of meatpackers are received by the 20 district offices that 
are maintained by the Packers and Stockholders Branch. * * * Information 
contained in these reports is primarily concerned with ownership, organization, 
and financial conditions * * *. The annual reports of the top four packers are 
forwarded to the Washington office of the Branch where they are retained in 
a permanent file. 

“Although the annual reports of packers are received, there is no tabulation or 
statistical analysis made of the information contained in them for the purpose 
of determining industry trends, problems or conditions.” (p. 14). 

Might one not logically ask, as a result: Why, in fact, are these reports not 
reviewed for the purpose of determining industry trends, problems, or condi- 
tions? Why even require reports in the first place unless they are reviewed in 
order to further the carrying out of specific objectives of the Packers and 
Stockyards Act? 

Insofar as title II is concerned, the Department is charged with the responsi- 
bility of preventing unfair trade practices by meatpackers, yet these reports 
do not even require packers to show losses on their meat, nonmeat food products, 
and nonfood product operations. Such information, however, is essential to 
determine whether a firm is absorbing losses in one area or line of operation 
in order to eliminate competitors, but making up the loss in other areas and 
lines of operation where its position is better established in the market. If none 
but the reports of the “top four packers” are sent to Washington, how could the 
Department ever detect various market-sharing arrangements which limit com- 
petition for livestock and mean lower prices to producers? The odds are that 
it could not make such a detection, let alone produce evidence sustainable in 
a court of law. 

The self-appraisal report confirms these observations by correctly suggesting 
that: 

“Effective administration and prompt enforcement of any regulatory meas- 
ure such as the Packers and Stockyards Act are highly dependent upon the 
availability of adequate information and the use made of this information in 
the job that must be done. Packers and others subject to the act are now 
required to file annual reports. In the past, the Department of Agriculture 
has consistently adhered to a policy of requesting from those subject to this 
act a minimum of information in their reports. 

“This raises the question as to whether both the timeliness and the content 
of these reports from packers might be improved and whether the information 
supplied should be in more pertinent detail for analysis and interpreation. Such 
reports would help pinpoint industry or individual problems and assist in 
bringing about more effective and economical administration of the act. This is 
so, particularly in view of the information such reports can reveal relating to 
trends, shifts, emphasis, degree of concentration in the industry, ete.” (pp. 
20-21). 

But more disturbing, Mr. Chairman, than failure as a matter of routine to get 
such data, is the refusal of the Department of Agriculture at the policy level 
to take action against a packer even when the Packers and Stockyards Branch’s 
Trade Practice Section has developed adequate information to warrant full- 
scale investigation and perhaps formal charges. Such a recent case involved 
certain alleged unfair trade practices prohibited by title II of the Packers and 
Stockyards Act on the part of Safeway Stores, which, if sustained would be 
violations of that act. The following colloquy between the Senate subcommittee 
counsel, Mr. McHugh, Mr. Pettus, and Mr. Lee D. Sinclair, Chief, Packers and 
Stockyards Branch, clearly develops this fact. Mr. Sinclair recommended to 
his superiors: 

“That the case * * * be fully investigated and that we attempt to get suf- 
ficient funds to carry out that investigation * * * 

“Mr. McHueuH. You were overruled in this recommendation ? 

“Mr. SIncLar. * * * In effect there was an overruling, yes. 

“Mr. McHucu. Was the matter considered again after it was returned to you 
with this notation for conducting a study? 
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“Mr. Srnciarr. Well, I brought it up again about January of this year with 
Mr. Reed, the Director of the Livestock Branch * * *, Mr. Reed told me later 
that he had taken it up again and that * * * we should not investigate it. 

“Mr. McHvucu. Well, what did that mean to you? With whom? 

“Mr. Srnciarr. Well, I understand it to mean his superiors, who would be Mr, 
Lennartson, Mr. Wells, and Mr. Butz. 

“Mr. McHuen. After that, did you concur in the decision that was made not 
to go forward with this investigation, but to conduct this research study? 

“Mr. SInNcLAIR. Well, we weren’t asked about that * * *. 

“Mr. McHvueu. Did your opinion as to the best manner of handling this prob- 
lem change any? 

“Mr. SINcLAIR. No.” 

Now, I am not critical of the decision to undertake a broad economic study of 
the practice involved in the Safeway case. However, I am critical of the lack 
of action to stop such a practice when preliminary investigation by the Trade 
Practice Section seemed to verify a violation of title II. Both actions could and 
should have been undertaken. 

Many witnesses who appeared before the Senate subcommittee listed dozens 
of similar instances involving practices carried on by packers which the USDA 
has not even bothered to investigate. This is not an isolated case, as these same 
witnesses, I believe, have told, or will tell this joint committee. 


PROPOSED USDA AMENDMENTS TO 8S. 1356 AND RELATED BILLS 


The Packers and Stockyards Act vests the Secretary of Agriculture with 
authority to issue cease and desist orders with respect to packers who engage 
in unfair trade practices under title II. While a small number of such cease 
and desist orders, in and of itself, obviously is not a good indicator of whether 
title II has been and is being enforced, a small number of cease and desist orders, 
under title II, however, do indicate nonenforcement in my judgment, when 
coupled with these facts: (1) USDA has never asked for sufficient funds to 
enforce the act; (2) the Packers and Stockyards Branch, since the early 1920's, 
has been understaffed and spread too thin to do the job title II requires; and 
(3) the growing volume of complaints of unfair trade practices by packers which 
due to lack of desire and facilities the USDA has done little or nothing about. 

No, to say the least, it is unlikely that the small number of cease and desist 
orders—32 since 1921—is attributed to any other fact than noninterest and 
concern on the part of the USDA since the early 1930's. 

The USDA reports on 8S. 1356 and the bill before this joint committee suggest 
amendments which would, if accepted, take the very heart out of the bills. The 
heart of these bills is to place meatpackers under effective enforcement by giving 
back to the FTC—where it was before 1921—the authority contained in title II 
of the Packers and Stockyards Act to prevent unfair trade practices by packers. 
With respect to preventing unfair trade practices by meatpackers in the buying 
and selling of livestock at stockyards, the USDA, by these bills, keeps its present 
jurisdiction. Exclusive jurisdiction with respect to the prevention of unfair 
trade practices by packers in the wholesaling and retailing of meat, nonmeat 
food products, and nonfood products is given to the FTC, which now has such 
authority with respect to all other firms. 

Since 1921, 18 of the 32 cease and desist orders have been issued under title IT 
to packers for refusal to pay for or accept livestock. Eleven such orders have 
been directed against this unfair trade practice involving stockyards. Under 
the bills before the committee, the USDA can, if it will, prevent such practices. 

Now the major objection the USDA had to S. 1356 was that it, as do the bills 
before this committee, gives exclusive jurisdiction to the FTC over the buying 
and selling of livestock away from stockyards. This is true, and there appears 
to be good reason for it. The remaining seven cease and desist orders issued for 
refusal to pay for livestock took place away from stockyards. Five, however, 
were issued in 19838—19 years ago, 2 in 1937, 20 years ago. In only 2 out of 
36 years of jurisdiction, therefore, has the USDA issued such an order which 
involves “offyard” buying and selling of livestock. 

Additional reason for giving exclusive jurisdiction to FTC over packer buying 
and selling of livestock away from stockyards is found in the USDA testimony 
before the House Appropriations Committee, to which I have already directed 
your attention. Mr. Roy D. Lennartson, Deputy Administrator, Agricultural 
Marketing Service, you will recall, told the House Appropriations Committee on 
February 8, 1956, that the USDA wanted $178,000 to post 150 additional stock- 
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yards, which then would bring the number of eligible yards posted up to 94 
percent. He then continued: 

“Although we have been criticized recently for not devoting some of the funds 
under this act to explorations into trade practices on the part of packers and 
others outside the yards, I think our policy has been sound in attempting first to 
use our funds to bring the impact or the benefits of this act down closest to where 
the producer can obtain them. 

“In addition to the posting of the 150 yards next year, we are hopeful that 
some of the funds requested would be available to begin some investigations 
into the buying practices of packers off the yards; in other words, into the feed 
lots, into the direct-buying areas, and so on, in the concentrated areas of live- 
stock production.” (Hearings, pt. 2, pp. 946-7.) 

Not being able to post even all the eligible stockyards, this appears to mean 
that during the 1958 fiscal year, the USDA is only “hopeful” that it can begin 
looking into “off-yard” packer buying activities. USDA’s concern about coun- 
try buying seems indeed to be a potential and anticipatory one, rather than one 
which will result in immediate administrative action. 

Based upon these facts, I have reservations as to why the USDA, after little 
concern for 36 years about “off-yard” buying and selling activities, should be 
permitted to keep such jurisdiction. In addition, consider these facts: 

In the last 36 years the USDA has issued 6 cease-and-desist orders involving 
weight and grade frauds in the buying and selling of livestock, 3 of which 
were issued to packers operating at a stockyard. Now, under the bills before 
you, the USDA can still issue such orders against packers. Its exclusive juris- 
diction over packer activities at stockyards under title III is not impaired by 
these bills. But what is its “off-stockyards’” record where weight and grade 
frauds are involved? It has issued only three such orders since 1921 and not one 
in the last 20 years. 

So why, in light of this and of the foregoing facts should the USDA complain 
that to give FTC jurisdiction over “off yard” buying and selling by packers 
would impair its effectiveness? It seems to me that it has a poor record to base 
this contention upon. 

The remaining eight cease-and-desist orders issued involved restraints, prefer- 
ences, price fixing, and discriminations. Of the eight, the USDA has not is- 
sued one against a packer at a posted stockyard involving the buying and sell- 
ing of livestock. It did issue one against Armour & Co. in 1922 in the conduct 
of a nonposted yard which gave certain privileges to a few shippers. In the 
correct sense of the term, it has never issued such an order against a packer 
for such unfair trade practices “off yards.””. Why should it complain that the 
bills before this committee deprive it of needed authority to regulate “off-yard”’ 
buying and selling of livestock? 

The USDA, while it would give the FTC jurisdiction over the wholesaling and 
retailing activities of a firm not principally engaged in meatpacking as to its 
meat, nonmeat food and nonfood products, will not consent voluntarily to giving 
the FTC jurisdiction over the wholesaling and retailing activtiies of firms prin- 
cipally engaged in meatpacking and processing. Based upon the USDA’s record 
of nonenforcement in this area, such jurisdiction, in my opinon, ought to be re- 
turned to the FTC where such authority was before 1921. 

The remaining seven cease-and-desist orders were issued against packers in- 
volving restraints, preferences, price fixing, and discriminations in the wholesal- 
ing of meat. But it is important to note that in the last 18 years the USDA 
has issflued not one such order. Not since the mid-1930’s has the Department 
evidenced any concern in this area. 

Sut more significant still is the fact that the USDA has never issued a cease- 
and-desist order against a packer which involved the wholesaling or retailing of 
nonmeat food products or nonfood products. Yet the Department of Agri- 
culture insists on keeping this jurisdiction and at its discretion permitting the 
FTC to handle such a complaint when the USDA wants to permit it. 

The transfer of jurisdiction to the FTC over the wholesaling and retailing of 
meat, nonmeat food, and nonfood products is the very heart of the bills before 
this committee, since these bills do not disturb the USDA’s authority to regulate 
stockyards in every respect in which they can now regulate them. The very state- 
ments I have quoted of USDA spokesmen indicate that this area—title III of 
the Packers and Stockyards Act—has been, is, and will continue to be their 
area of major concern. None of the bills before this committee disturbs the 
USDA’s authority under title III to regulate the buying and selling of live- 
stock at stockyards. 
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On the other hand, the great majority of the groups which have either testi- 
fied before this committee or who I am sure will yet testify or file statements 
have or will urge you to give the FTC such authority over the wholesaling and 
retailing activities of packers. Why? Because the firms they represent must 
compete with the packers in the wholesaling and retailing of meat, of nonmeat 
food products and nonfood products. Yet, as they have told you, while they are 
subject to the effective enforcement of the Federal Trade Commission Act, as 
were the Big Five packers before 1921, these packers and others as well are subject 
to the Packers and Stockyards Act under which the USDA has not issued a cease- 
and-desist order involving the wholesaling and retailing of meat in the last 10 
years. Under this authority also, the USDA has never issued a cease-and-de- 
sist order against a packer in the wholesaling of a nonmeat food or nonfood 
product. 

These witnesses and the firms they represent are concerned under these cir- 
cumstances, because 3 of the 1920 consent decree signers recently have petitioned 
the courts to set aside those portions of that order which would permit these 
packers to process and sell 140 food and nonfood products, own and operate retail 
meat markets, sell fresh milk and cream and operate distribution faciilties for 
handling these products. 

Should this petition be granted, these firms fear, and rightly so, the ramifica- 
tions continued USDA noninterest in the enforcement of the unfair trade prac- 
tices of title Il would have upon their businesses, since to all intent and purpose 
these 3 of the biggest 10 packers would be free, as are other packers, to expand 
into every segment of the food industry and nonfood industries as well. 

But whether the consent decree is granted or not, the activities of these packers 
outside the area prohibited by the consent decree are so extensive that their 
competitors are likely to be hurt unless packers are put under the same set of 
trade practice rules to whose jurisdiction they are subject. In this respect, it 
should be noted that in 1950, 1 or more of the 4 largest packers shipped 21 classes 
of food products in interstate commerce and 58 classes of nonfood products. 
Nonmeat food products comprised 6.6 percent of their total shipments. Nonfood 
products, exclusive of the byproducts of their meat operations, constituted 6.7 
percent of their total shipments in interstate commerce, and nonfood byproducts 
shipped accounted for an additional 4.9 percent. Thus, 18.2 percent of their 
total shipments comprised nonmeat food and nonfood products. 

Yet, these packer-owned operations now are not subject to the FTC, but their 
competitors are subject to the jurisdiction of the FTC. This without doubt gives 
an unfair competitive advantage to packer-owned enterprises. Under these 
circumstances who, as a competitor of Swift & Co., wouldn’t be concerned about 
this situation when in 1955 that firm, for example, produced 4 percent of the 
Nation’s butter ; 87 percent of the cheese; 9 percent of the margarine; 19 percent 
of the peanut. butter; 14 percent of the refined lard; 6 percent of the salad and 
cooking oil, and 15 percent of the shortening? 

Why, these witnesses ask, and rightly so in my opinion, should the trade prac- 
tices of a firm like Wilson Sporting Goods, selling nonfood products, be under 
USDA while its competitors like Spaulding, under the USDA proposal be subject 
to the FTC? Why they ask, should Swift and Armour in the wholesaling of 
nonmeat food products such as cheese, canned milk, eggs, soups, ete., be under 
the USDA and their competitors like Campbell Soup Co. and Safeway Stores be 
under the FTC, as the USDA proposes? 

In closing, let me say that I agree with Mr. E. M. Norton, the spokesman for 
the National Milk Producers before the Senate subcommittee, who on that ocea- 
sion said, “The only conclusion we are able to draw is that the Packers and 
Stockyards Act has effectively shielded the packers from regulation under the 
Federal Trade Commission Act and that * * * the unfair trade practices of the 
packers have not been subject to adequate control under title II of the Packers 
and Stockyards Act.” Enactment of the bills before you in a large measure will 
remedy this situation. 

The Cuarrman. We thank you, Senator Watkins, for the fine state- 
ment you have presented and we shall give careful consideration to 
your views. 

We appreciate your coming here. We should like to call upon 
Mr. Bucy, of the Department of Agriculture, to clear up a point 


discussed a moment ago. 
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Mr. Bucy, could you tell us the situation that exists now with 
respect to the enforcement of the Packers and Stockyards Act, where 
the USDA authority begins and ends, and where the FTC authority 

begins and ends? I have reference to titles II and III. 


STATEMENT OF CHARLES W. BUCY, ASSISTANT GENERAL COUNSEL 
FOR MARKETING AND REGULATORY LAWS, DEPARTMENT OF 
AGRICULTURE 


Mr. Bucy. Under the Packers and Stockyards Act, the Department 
of Agriculture has jurisdiction over the unfair trade practices and 
antimonopoly provisions under title II of that act with respect to all 
transactions of firms which fall within the definition of packer under 
that act. That is in section 201 of the act, a definition of packers. 

Now, with respect to stockyards, the Secretary of Agriculture is 
directed to investigate and post stockyards engaged in receiving and 
holding livestock for sale in interstate commerce that have 20,000 or 
more square feet, exclusive of the runs between pens, devoted to ren- 
dering of stockyard services. Once a stockyard is posted, then the 
stockyard management, in connection with its rates and practices, 
is subject to the jurisdiction of the Department of Agriculture. That 
is under title III of the Packers and Stockyards Act. 

All persons who are engaged in business on that yard as market 
agencies or dealers are subject to registration and subject to unfair- 
tre ie! practice regulations by the Department of Agriculture. 

I don’t know whether you want me to touch on the poultry field 
or not. 

The Cuamman. No; I would like to interrupt you there. 

After a stockyard has been posted, then the Secretary of Agricul- 
ture is charged with the responsibility of enforcing all the laws 
applicable to operations on stockyards / 

Mr. Bucy. Wecan’t go quite that far, Mr. Chairman. 

He is responsible then for the administrative enforcement of the 
Packers and Stockyards Act on those yards. Now, the Packers and 
Stockyards Act exemption provision does not preclude the Depart- 
ment of Justice from enforcing the antitrust laws—that is, the Clay- 
ton and Sherman Acts—but it does preclude the Federal Trade Com- 
mission from exercising any administrative jurisdiction over persons 
who are packers under the act. 

Now, then, the Federal Trade Commission Act itself has a provi- 
sion that is different in its exemption from the Packers and Stock- 
yards Act. That provision states that their act does not apply to any 
person subject to the Packers and Stockyards Act. 

Does that answer your question ? 

The CHatrman. No; let me ask this question. 

Which department of the Government has the responsibility for en- 
forcing trade practice laws on nonposted stockyards / 

Mr. Bucy. Nonposted stockyards, if they are engaged in interstate 
commerce, would not be subject to the Packers and Stoc kyards Act. 
Therefore, the general language, I would say, of the Federal Trade 
Commission Act, which prohibits unfair, deceptive, or discriminatory 
practices in commerce, would apply to any unfair practice that fell 
within the purview of that prohibition. 
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The Cuarrman. That means, then, that on the posted yards, the 
Secretary of Agriculture has "the responsibility of enforcing the 
Packers and Stockyards administrative provision. 

Mr. Bucy. That is correct. 

The Cuarrman. Not the exclusion and prosecution by the Depart- 
ment of Justice under the laws for violations? 

Mr. Bucy. That is right. The Packers and Stockyards language 
states that it doesn’t interfere with that. 

The Cuarrman. On the nonposted yards, the Federal Trade Com- 
mission would have some responsibility to — violation of the law 
if that yard is engaged in interstate commerce 

Mr. Bucy. If they are in interstate commerce, it would be my feel- 
ing that their general provision, which does not exempt livestock trans- 
actions as such, would give them jurisdiction over livestock transac- 
tions in commerce other than those under the jurisdiction of the 
Packers and Stockyards Act. 

The Cuatrman. May I ask this? Do you know how many prosecu- 
tions have been instituted by the Federal Trade Commission on non- 
posted stockyards ? 

Mr. Bucy. I do not know how many. I have no knowledge on that 
subject. None have come to my attention. 

Senator Warkrns. I want to ask this one question if I may of the 
witness while he is here. 

The CHareman. Yes. 

Senator Warxkrns. What you are saying, in effect, is that the yards 
themselves that are not posted are not subject to the Department of 
Agriculture ? 

Mr. Bucy. That is correct, and the people engaged in business 
thereon, unless they are packers, as I pointed out, Senator, and I hope 
there is no misunderstanding on that, that a packer, once he is sub- 
ject to the jurisdiction of the Department of Agriculture, is subject to 
their jurisdiction with respect to all of his transactions. 

The Cnarmman. These are on posted or nonposted yards? 

Mr. Bucy. On or off, and regardless of the commodity concerned. 
Senator Watkins. If I didn’t make amy point clear, he has now. 
The packers themselves are subject to the Department of Agriculture 

whether they operate it on or off posted yards. 

The Cuarrman. The point I was trying to make was the FTC did 
have some responsibility on a nonposted yard. 

Senator Warkrins. With respect to other persons than packers. 

Mr. Dixon. In order to be posted, the yard has to have more than 
20,000 square feet. 

Mr. Bucy. Devoted to that purpose. 

Mr. Dixon. How many yards with less than 20,000 square feet do 
engage in interstate commerce? 

Mr. Bucy. I don’t know the exact figure. But there are a substan- 
tial number—they would be, I assume, primarily auction yards. 

Mr. Dixon. Would there be any fear of these tiny yards entering 
into unfair trade practices and having monopolistic tendencies? 

Mr. Bucy. I would have to answer that on the basis—when you 
broaden it to antimonopoly, possibly an individual yard of that size 
certainly might not get into a broad monopolistic field, but they could 
engage in a local area monopolistic practice, and certainly could be 
capable of unfair trade practices in interstate commerce. 
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Mr. Drxon. But it could be only to a very small extent. 

Mr. Bucy. I suppose the extent is the intent of the person and the 
opportunity. 

Mr. Dixon. Now, who is responsible for posting the yard ¢ 

Mr. Bucy. The Departme nt of Agriculture is responsible for post- 
ing the yards under the Packers and Stoc kyards Act. 

Mr. Dixon. How much time have they had to post them? 

Mr. Bucy. Well, they have had since the time the act was enacted. 

Mr. Drxon. Since the consent decree ¢ 

Mr. Bucy. No; that has nothing to do with respect to stockyards. 
With respect to the yards that have been in existence since the act 
was enacted, they have had that period of time. With respect to 
new yards, it is a matter of how long they have been in existence, if 
they have more than 20,000 square feet. 

Mr. Dixon. How many that should have been posted haven’t been ? 

Mr. Bucy. I am not familiar with those figures. I think they were 
put into the record the other day, the posting program and the ap- 
proximate number. I think the figure was something around eight 
or nine hundred. 

Mr. Dixon. As I remember, there are 800 to a thousand yards 
that should be posted that haven't been. Therefore, if they haven’t 
been posted, would the responsibility for their supervision rest upon 
the USDA? 

Mr. Bucy. Not if they were under 20,000 square feet; because the 
Secretary can’t post those yards. 

Mr. Desa. I am talking about those that are over and haven’t been 
posted. 

Mr. Bucy. The supervision becomes the responsibility of the Sec- 
retary of Agriculture after he has investigated the yard and posted it. 

Mr. Drxon. It is his responsibility to post them. 

Mr. Bucy. If he has the money to post them. 

The Cuairman. Senator Watkins brought out the fact that the De- 
partment asked for more money to post ‘additional yards, and Con- 
gress denied the money, or at least, somebody in the Department ve- 
toed the request of the Aduwliiaeiias of the Packers and Stock- 
yards Act, and his statement indicated that had they been given the 
money they needed, they would have had about 70 percent posted 
this year and 94 percent posted next year. I think that came out in 
what Senator Watkins discussed. 

Senator Watkins. I have been advised that people down in the 
Department who are responsible for posting these stockyards under 
title III would like to proceed faster with them, and they would do 
that if they had the money. But the Department itself hasn’t re- 
quested the money for title II enforcement. 

The CHarrMan. Have these viol: ations, where they have occurred, 
occurred in posted or nonposted yards? It seems to me a witness who 
was advocating transfer of inate from one agency to another 
should give us some concrete examples. One witness has promised 
to give us copies of complaints in eight cases. We are looking for- 
ward to seeing those cases so we can evaluate them. 

Simply to sit here and say you want this authority transferred to 
the FTC, unless we have some concrete examples, I don’t see how we 
can grant that request. 
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Mr. Poacr. Would you yield on that matter of why we haven't 
gotten more yards posted? 

Mr. Drxon. Yes; if I could continue after that. 

Mr. Poacge. I want to ask the Senator about that. 

As I understand, Senator Watkins, you suggested that the Pack- 
ers and Stockyards Division of the Department. of Agriculture want- 
ed more money to post these yards, but somebody, somewhere up the 
line, wouldn’t ask for it. Is that correct? 

Senator Warkins. Well, they have had money each year to do the 
job there, but they have not had enough to post all these, because 
they admit that there is a large number that ought to be posted, 
and it is their duty to have them posted. 

Mr. Poacr. That is right, but did I understand you to say that the 
people whose author ity it is wanted to do it, but it was vetoed some- 
where up above? 

Senator Warxtins. That is right, with respect to enforcement of 
title II, but they were vetoed in their request. 

Mr. Poace. Who did the vetoing? 

Senator Warxkrns. Some of their superiors did. Eventually the 
Secretary did, I assume. 

Mr. Poacr. That is rather important. Was it the Secretary or 
somebody else? I think that is very important. 

Senator Warkrns. It doesn’t make much difference. The Secre- 
tary is responsible for what they do down the line. 

Mr. Poace. Then what you are saying is the Secretary of Agricul- 
ture is opposed to doing this. 

Senator Warkins. | “would say probably he didn’t realize just what 
is going on here. I don’t think he has been opposed, because he has 
gotten something 

Mr. Poace. I was going to say he didn’t realize, but you say he is 
ee 

Senator Warxins. He is responsible even if he didn’t realize it. 

Mr. Poace. Then the reason it hasn’t been done has been because 
the Secretary of Agriculture vetoed the request of the men who were 
actually on the job, and who realized that they need more money and 
wanted more money and asked for more money, but the Secretary of 
Agriculture, then, ‘officially said, “We don’t want the money to do 
this, and will not put a request for it in the budget and will not request 
it of Congress.” Is that the true statement ? 

Senator Warkrns. I think if you will make that Secretaries, be- 
‘ause it runs over a good many administrations, Republican and Demo- 
crat, it is true. 

Mr. Poacre. Well, now, wait a minute. Is that the fact, or is it not? 
It is true that in these past years, those who were doing the job in tha 
division requested more money aad were vetoed by the heads of the 
departments. 

Senator Warxrns. Well, in recent years, I think that is true. 

Mr. Poacr. I know, but is it true in the past years? 

Senator Warxrns. I don’t know about that, and I'll tell you why. 
There was a time when Secretary Jardine, when he was Secretary, 
practically wrote a regulation of policy there which said, “Ignore that 
phase of it,” so maybe they didn’t ask for money after that. It has 
been a stepchild all the way through. 
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Mr. Drxon. I would like a little more information on this. I would 
like to go a little further along the same line, Representative Poage. 

Mr. Poacr. V ery well. 

Mr. Dixon. As I understand it, Mr. Bucy, the Hoover Commission 
recommended taking this enforcement function entirely out of the 
Livestock Division. Is that not true? 

Senator Warxkins. Yes; I understood to take it out of the Market- 
ing Division and place it in a division by itself if they are going to 
leave it in Agriculture. 

Mr. Drxon. So the likelihood would have been had it been taken out 
of the Livestock Division, it wouldn’t have been countermanded, this 
appropriation. That is what the Hoover Commission task force 
recommended, an independent agency in the Department for enforcing 
this act, as well as other enforcement activities. 

Mr. Bucy. Mr. Congressman, if your question is addressed to me, 
I surely couldn’t answer that question, because the budgetary control 
in the Department is not exercised by the General Counsel’s Office. 
I have no knowledge with respect to this question of what was re- 
quested by administrative sections and what was denied. On this 
yosting thing, I think the record was made clear by Mr. Butz when 
ae was here that in 1950 the Department came up with a 3-year plan 
for posting all yards that were outstanding, and not posted. The 
Congress appropriated money for the first year’s operations. The 
second year, the Congress specifically stated that they were not to use 
the funds that were appropriated for posting these additional yards. 
They were denying that request for those funds fer the posting of 
additional yards. 

In the last couple of years, they have started posting again, and I 
think Mr. Pettus testified to some several hundred that were posted 
during the course of the past year, and he thought it would take 
another year toa year and a half to have them all posted. 

Mr. Drxon. If I might proceed further, I would like to emphasize 
the importance of this Hoover Commission recommendation that the 
enforcement is inimical to the Division that it is in and that it should 
be taken clear out of that Division, and I would like to place in the 
record the statement that the Hill bill doesn’t make any provision for 
removing the enforcement from the Marketing Service and Livestock 
Division. 

The Cuairman. No; the Hill bill contemplates leaving the enforce- 
ment in the USDA. 

Mr. Dixon. Just where it is, in the same Division, but the Hoover 
Commission says it shouldn’t stay there, it should be independent. 

The Cuamman. Well, we are not concerned with what the Hoover 
Commission recommends. 

Mr. Drxon. I would like to have that for the record. 

Mr. Hacen. I think we are talking here about the molehill and we 
should be talking about the mountain. 

I would like to ask Mr. Bucy a few questions with respect to the 
title II definition of stockyard operator and of a dealer or marketing 
agent. 

If a man qualifies as a dealer or marketing agent by operating at 
one yard, and that one yard is posted, he is under the statute with 
respect to all yards that he operates in, whether they are posted or 
nonposted ; isn’t that correct ? 
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Mr. Bucy. No; that is not correct. The statute does not apply to 
practices on unposted stockyards. In other words, the prohibitions 
are in connection with transactions on posted stockyards, or related 
thereto with respect to dealers and market agenc ies. 

Mr. Hagen. So although he is a dealer or market agency, with re- 
spect to his illegal activities at a nonposted yard, he can escape the 
jurisdiction 2 the Department of Agriculture. Is that correct? 

Mr. Bucy. I don’t like the word “escape.” I would say that he is 
not subject to those provisions. 

Mr. Hagen. All right. 

Now, if you will, the emphasis of this title ITI is not on monopoly. 
It is on enforcing sheer honesty in the operation of the stockyards to 
see that the cattle seller gets fair weight, to see that he is not charged 
an inordinate amount of money by these commission merchants, and 
so forth. 

Mr. Bucy. It is unfair trade practices. 

Mr. Hagen, It is really quite separate from the question of monop- 
oly and unfair trade practices that a packer would engage in; isn’t 
that right ? 

Mr. Bucy. I would say that it deals with unfair practices on stock- 
yards. Title II of the act deals with monopolistic practices generally, 
and restraint of trade on a broader front. That only applies to 
packers. 

Mr. Hagen. Well, in other words, this title III is really the mole- 
hill in this monopoly picture that the USDA is regulating. The 
mountain is in title IT; is that correct ? 

Mr. Bucy. In that broad field of monopolistic practices, I think 
title II has the emphasis. On the other hand, however, certainly 
monopolistic practices would be unfair trade practices. 

Mr. Hacen. You wouldn't expect the FTC, with all the other things 
it has to do, to go into these unposted stockyards. It would be re- 
ducing their activity to de minimus. 

Senator Watkins has cited 11 different types of violations, and none 
of these have occurred in the stockyards. 

Isn’t that correct, Senator ? 

Senator Warxkrns. Substantially correct. 

Mr. Hacen. So it really is unimportant whether the FTC has juris- 
diction over the unposted stockyards and whether they have done any- 
thing, because they have plenty to do without this, and this area of 
activity is of minor concern. 

Mr. Bucy. I want you to understand that all I was stating is where 
the jurisdiction is vested. I wasn’t raising a question as to whether 
they should or shouldn’t do anything, or whether they had or had not. 

The Cuamman. Mr. Hill wishes to ask Senator Watkins some 
questions. 

Mr. Hitz. I am wondering if you have any members in Utah of 
the American National Cattlemen’s Association ? 

Senator Warxtns. Yes: we do. The Utah Cattle Growers’ Asso- 
ciation isa member of the national organization. 

Mr. Hitz. The American Cattle Growers’ Association—we have a 
wire from them. They have an organization in 28 States, and all 
these 28 States have a wire in my file that they support my bill. 
Senator Warktins. I think I have one from them, too. 
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Mr. Hin. Furthermore, right in your own back door, the New 
Mexico Cattle Growers’ Association sent me a wire and said they have 
5,000 cattle-producing members, and they support my bill, as does 
my own State and Wyoming. 

Senator Warkins. May 7 say this: I recognize there is a difference 
of opinion in these organizations. My own State has an organization ; 
so has Montana and W yoming which favor S. 1356. I find it is be- 

cause they are not correctly informed. I find that the American 
Meat Institute people have-—— 

Mr. Hitt. Are you accusing my cattlemen’s president, who comes 
from Colorado and who was a member of the State legislature, that 
has been talked of as a candidate for Governor, of not knowing what 
he is talking about when he sends an unsolicited wire to me? 

Senator Warxins. I am not accusing him, because I don’t know all 
the circumstances. But I do know, Mr. Hill, that there are a large 
number of cattlemen who don’t know the whole situation, and that 
includes the presidents of some of these cattlemen’s associations. 

Mr. Hitz. You mean they have to come back here to the House 
and the Senate to get informed ? 

Senator Warkins. No; but it is a pretty good - ice to get it. 

Mr. Hitz. You mean those 5,000 members of the New Mexico Cattle 
Growers’ Association don’t know what this situation is ? 

Senator Warkins. I don’t know about them, but there are some 
members in my State that don't. 

Mr. Hitz. I never asked for any of these wires; they are unsolicited 
wires. 

Senator Warkins. There are 20 large national organizations that 
are supporting this measure. 

Mr. Hiri. I can make the same charge against your 20 that you 
do against the entire cattle association. 

Senator Warxrins. I think I can properly say all of them don’t 
know all about it, either. 

Mr. Hiri. And you accuse the Secretary of Agriculture of not 
doing his duty because he hasn’t enforced this bill, which is unen- 
forcible. 

Senator Warxkrns. I say from the very beginning, the Secretaries 
of Agriculture have treated this title IT as a stepchild. 

Mr. Hitn. We have the best livestock- processing industry in the 
whole world, and we are almost third of all nations in the world in 
consuming meat. We have done something to increase—— 

Senator Warxins. In spite of all the deficiencies, I think we have 
done a good production job. 

Mr. Hitx. I don’t think the type of legislation that you are going 
to get out of this bill, H. R. 8536, is going to add anything to the 
consumption of beef, pork, sheep, or lamb. 

Senator Warxkrns. Let me put it this way: I think all are agreed 
that we are going to have enforcement from here on. The Depart- 
ment of Agriculture has said it has confessed its sins and is going to 
do something about it. I feel that with—— 

Mr. Hiri. I am sure you and I both agree that confessing their sins 
and making a turn in the opposite direction is O. K., but confessing 
their sins and doing nothing about it is not going to help. 
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Senator Warxrns. In view of the storm that has been aroused over 
these bills and these hearings, somebody is going to enforce that law. 

Mr. Hix. You think the House and the Senate are going to give 
them a little money and say, “Here, now, let’s post all these lots and 
see what we can do”? I think that is the smartest thing, rather than 
taking it away from the Agriculture Department. Just taking candy 
away from a child because you are larger than he is doesn’t take the 
child’s appetite for candy away. 

Senator Warxtns. I would like to say this: The Department of 
Agriculture is one of our largest departments outside of the Defense 
Department. 

Mr. Hiri. How about the difficulty of operating it ? 

Senator Warxins. I want to point this out to you: It is a large 
department. It has numerous divisions. I think, outside of the De- 
fense Department, it has more problems and more complex problems 
than any other department. I think this attitude just with reference 
to meat is one of those things it should not be concerned with. It 
should not be given the responsibility and duty to carry this on. It 
has so many vast things I should think they would be glad to get 
rid of it. 

You see, if they had to regulate all of the agricultural products 
that go into interstate commerce—for instance, if they had to regulate 
sawmills and the agricultural byproduct known as timber, if they 
had to regulate all the flour mills that handle and process wheat, corn, 
and go down through the vast list of agricultural products—keep 
cotton in mind—if they had to regulate all the textile industry and 
all that sort of thing—it would be a problem they simply could not 
handle. I see no reason whatsoever to take meat away from FTC 
and put it in Agriculture. Why not take all the rest of the products 
of the soil, if they are going to do that? Why is meat different from 
the rest of them? It isn’t. It should be over in the Federal Trade 
Commission that Congress has set up itself to go into these matters in 
title II with respect to the operation. With the stockyards and post- 
ing and that sort of thing, I think they—Agriculture—have done a 
good job, and that should stay there. That is an administrative func- 
tion. But the other is a law-enforcement function. 

Mr. Hitt. You don’t think the Department of Agriculture is quali- 
fied ? 

Senator Watkins. I think they haven’t done it. 

Mr. Hitz. You know of the law in regard to overplanting of cotton 
and wheat. If you listen to some of our testimony, you would be 
making your statement in the opposite direction, because the Depart- 
ment is just too good an enforcement body, because they have picked 
these men up who overplanted wheat and cotton. It isn’t the feeling 
of this committee, I know, that the Department hasn’t done its duty 
in enforcing these laws. 

Senator Warxtns. They have to go to a district attorney in the 
Department of Justice to enforce it after they get the complaint. 

Mr. Hix. There is nothing wrong with that. They do enforce 
them. 

Senator Warxrns. But they have to go to another department: 
Justice Department, in fact. 
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Mr. Drxon. With respect to the American National Cattlemen’s 
Association, which you just quoted, I have a statement from Radford 
Hall, their executive secretary. 

Mr. Hit. I have one from the president of the association, himself. 

Mr. Dixon. May I read it? 

Mr. Hitu. You don’t mean they sent two? 

Mr. Drxon. I would like to read this resolution which was adopted 
by the American National Cattlemen’s Association at their 60th an- 
nual convention in Phoenix: 

Whereas it appears that proper control and supervision of the meatpacking 
industry under the act has not been effected, due possibly to insufficient funds— 


I am reading the full thing to be honest— 


Therefore, be it resolved, That in order that the act be properly and adequately 
administered under the Secretary of Agriculture, we urge the responsibility for 
administration of the act be removed from the Commodity Branch and placed 
under a separate and independent agency. 

Would your bill do that? 

Mr. Hitt. We hope so; but what is the date of your wire? Let’s 
talk about the wire. 

Mr. Drxon. I don’t know. 

Mr. Hix. It doesn’t have a date? Ihave one with a date, and here 
it is. 

Mr. Drxon. This is a resolution they passed at their convention at 
the beginning of this year, at this 60th national convention. 

Mr. Hitt. Maybe you would like to have me read the wire here. 

The Cuarrman. Yes. 

Mr. Hii. The date of this wire 
July 9, 1957, 3 o’clock. 

Mr. Dixon. They can’t speak in that wire for the entire member- 
ship. 

Mr. Hix (reading) : 


let’s see if I can read the date. 





Since we are unable to make a personal appearance, would appreciate your 
introducing into the record of hearings American National Cattlemen’s Associa- 
tion endorsement of the principles, as we understand them, of your bill H. R. 
7743. The American National Cattlemen’s Association, by resolution at its 60th 
annual convention, opposed transfer of jurisdiction over packers from the De- 
partment of Agriculture to Federal Trade Commission. We do approve, how- 
ever, of legislation to more accurately define the term packer so as to delineate 
between those firms subject to FTC or Packers and Stockyards Act jurisdiction. 

THE AMERICAN NATIONAL CATTLEMEN’S 
ASSOCIATION, 
RapFrorD Hat, Erecutive Secretary. 

Those are two amendments we feel should go on our bill, recom- 
mended by the Department which we feel would do the very thing 
this man says. 

The CuHairman. Mr. Smith, I am sorry we had to keep you and 
the other witnesses waiting. We will convene again at 2:30. Can 
you be here at 2:30? 

Mr. Smirn. Are you going to hold meetings tomorrow morning? 
As I suggested last night, Mr. Quinlan can testify tomorrow morning, 
but he has appointments this afternoon. 

The Cuatrman. Can Mr. Sanders be here this afternoon at 2:30? 
Mr. Sanpers. Yes, sir. 
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The Cuatrman. Is Mr. FE. M. Norton here? 

Mr. Norton. Yes. 

The CHatrrman. Mr. Angus McDonald; is he present ¢ 

I don’t hear any answer from Mr. McDonald. 

Is Mr. Wallace Campbell here / 

Mr. Campseti. Yes; and I shall be available this afternoon. 

The CuHatrmMan. Then, Mr. Smith, if you can appear tomorrow 
morning, that will be all right. 

We will adjourn now and meet at 2:30 this afternoon. 

(Whereupon, at 4:20 p. m., the committee adjourned until 2. 30 
p. m., the same day.) 

AFTERNOON SESSION 


The CHatrman. The committee will please be in order. 

Due to the fact that the bells have rung for a quorum, which is 
something that you gentlemen well understand, it will not be possible 
to go ahead at this time. 

We will hear Mr. Smith, Mr. Norton, Mr. Sanders, and others 
tomorrow morning. We will divide the time up, so that we will 
get through with ‘all of you within one session. 

We will now adjourn until tomorrow morning, at 10 o’clock, and 
start out with Mr. Smith. 

(Whereupon the committee adjourned at 2:50 p. m., to reconvene 
at 10a. m.on Friday July 12, 1957.) 
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FRIDAY, JULY 12, 1957 


Hovsr or REPRESENTATIVES, 
CoMMITTEE ON AGRICULTURE, 
Washington, D. C. 

The committee met, pursuant to recess, at 10:10 a. m., in room 
1310, New House Office Building, Hon. Harold D. Cooley (chairman) 
presiding. 

The CHatrman. The committee will be in order, please. 

Mr. Smith, we will be glad to hear you. 

Mr. SmirH. Thank you very much; I would like very much to 
have our general counsel and our vice president and secretary sit with 
me, if I may. 

The CHairman. You may do so. 

Mr. Smirn. Mr. William A. Quinlan, our general counsel, and Mr. 
R. H. Rowe, vice president and secretary. Mr. Rowe has been with 
us since 1919, and had a very active part in the meat packers consent 
decree, and he is a source of background information that may be of 
help to the committee when you start questioning. 

The CHatrmMan. We shall be glad to hear you, Mr. Smith, and to 
hear your associates, 


STATEMENT OF HAROLD 0. SMITH, JR., EXECUTIVE VICE PRESI- 
DENT, UNITED STATES WHOLESALE GROCERS’ ASSOCIATION, 
INC., ACCOMPANIED BY WILLIAM A. QUINLAN, GENERAL COUN- 
SEL, AND R. H. ROWE, VICE PRESIDENT AND SECRETARY 


Mr. Smirn. My name 1s Harold O. Smith, Jr. I am executive vice 
president of the United States Wholesale Grocers’ Association, a na- 
tional trade organization of wholesale food and grocery distributors, 
with headquarters in Washington, D. C. 

We are in here in opposition to the present terms of the bill 
H. R. 7743, and in support of the bill H. R. 8536. 

To make our position clear, I should say that we are vitally inter- 
ested in corrective legislation to close the present loophole through 
which those who are more or less engaged in the meat packing busi- 
ness escape jurisdiction of the Federal Trade Commission, and may 
even entirely escape the Clayton Antitrust Act and the Robinson-Pat- 
man Anti-Price Discrimination Act as well as the Federal Trade 
Commission Act. 

However, we believe that H. R. 7743 is inadequs ite for that purpose 
because it would still leave those “principally” engaged in meat- 
packing, or live poultry dealing or handling, free to engage in other 
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lines of businesses without becoming subject to the Federal Trade 
Commission and the antitrust laws as are their competitors in those 
other lines of business. 

We respectfully submit that the basic fallacy in the present stat- 
ute, which H. R. 77483 would perpetuate, is that of determining the 
rules to be applied, and the agency to apply them, according to per- 
sons rather than functions. 

The Department of Agriculture and others who would perpetuate 
that fallacy want one class of persons (consisting of those who may 
have an interest to one degree or another in meatpacking) to be sub- 
ject to one set of rules and enforcement agency, and other persons to 
be subject to another set of rules and agency. Thus, the two classes 
of persons are to be subject to different “rules and enforcement agen- 
cies even when they are doing the same things, in competition with 
each other. 

The practical result here is to create a specially privileged class, 
who may go about as it pleases (so long, under H. R. 7743, as it re- 
mains principally engaged in meatpacking or live poultry or han- 
dling), into any industry or form of enterprise, without complying 
with the requirements of fair dealing with which all others in that 
industry or enterprise must comply. 

That, we respectfully submit, is consistent with neither the realities 
of business and economics nor the constitutional requirements of due 
process and equal protection of the laws. 

We believe that, instead, the determination of the rules to be ap- 
plied and the agency to apply them should be functional. The doing 
of the same things, by whomever does them, should be under the same 
rules and agency, so that those who compete may have equity. 

It seems to us the issue is that simple, and that the proposed amend- 
ments to allow only those “principally” engaged in meatpacking or 
live poultry dealing, and not those engaged ‘to lesser degrees in meat- 
packing or live poultry dealing, the special privilege of regulatory ex- 
emption while engaging in other kinds of business activity beg the 
question. 

It would seem that those amendments would merely carry out a de- 
sire on the part of the meatpackers to prevent others from getting in 
on the “good thing,” the good loophole, they have. 

Earlier this year when the several meatpackers tried to get out from 
under the consent decree, in that connection we sent a questionnaire 
out to our members to learn something of the practices that were 
going on, and as a result of those questionnaires we came up with some 
answers as to practices that were taking place. These practices were 
given in our testimony before the Senate committee, and were among 
those cited by Senator Watkins yesterday. 

These are practices engaged in by some me: itpackers, as reported to 
us by our members, and apparently about which nothing effective 
can or will be done in the present state of the law and en forcement 
jurisdiction, or could or would be done if H. R. 7748 in its present 
form were enacted : 

1. Discriminating in price between competing buyers. 

2. Giving kickbacks to supervisors of a retail distributing company. 

3. Subsidizing certain customers to the disadvantage of their com- 
petitors. 
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4, Selling evaporated milk in five-case lots to some outlets cheaper 
than the wholesaler can buy evaporated milk in carload lots. 

5. Favoring some retailers under the guise of advertising and pro- 
motional allowances and even selling to them at cheaper prices than to 
the wholesaler. 

6. Selling to some retail buyers from branch houses below wholesale 
prices temporarily, to make up monthly branch house tonnage quota. 

7. Packer salesmen telling wholesale grocers’ retail customers the 
prices they have charged the wholesaler for purchase of packer mer- 
chandise, and in some cases, telling the retailer to buy up the whole- 
saler’s stock of an item on which the price has advanced before the 
wholesaler learns of the advance. 

8. Discriminating in price on frozen foods, on a basis of purchases 
of meat products. 

Assistant Secretary of Agriculture Earl Butz recommended in his 
statement here Tuesday that H. R. 7743 be amended to authorize the 
Federal Trade Commission to institute proceedings against persons 
subject to the Packers and Stockyards Act upon a determination by 
the Secretary of Agriculture that such action is in the public interest. 

We respectfully submit that it is Congress which should make the 
determination that it is in the public interest, at all times, for packers 
and poultry dealers to be subject to the same rules and enforcement 
agency as others in the food business with whom they deal or compete. 

It is all one problem. You might say H. R. 7743 would merely 
substitute one percentage for another—51 percent of one’s own busi- 
ness, insterd of 20 percent of a packing plani. 

But we are warned by counsel that it may not even do that—that 
lawyers would argue that “principally” also means merely the “most 
important” or “chief” or “main” part of something, not necessarily 
more than half of it—so that the practical effect of H. R. 7743 would 
be very doubtful. 

We respectfully urge the committee to reject H. R. 7743 as pres- 
ently drawn, in favor of H. R. 8536 which we believe would com- 
pletely eliminate the present inequity. 

The Cuarrman. Well, you are objecting to the word “principally” 
and saying that the matter would be considered on the functional 
basis, do you propose that amendment to the bill or do you accept 
H. R. 8536 as drawn? 

Mr. Smit. We believe that H. R. 8536 as drawn would do the job 
of placing all those in the food industry who compete with one an- 
other under the same laws and the same agency, which we believe 
to be in keeping with the fair trade practice laws. 

The Cuarrman. You want it to be left with the Federal Trade 
Commission rather than the USDA? 

Mr. Smirn. That is only as it applies to title IT, the business prac- 
tices. 

The CHarrmMan. Just how are you and your associates or clients 
affected by this Packers and Stockyards Act? Have you had any 
ill effect from the inadequate administration of the act, or have you 
cited cases where the violations of the law have been ignored by the 
USDA? 

96278—57—— 18 














188 JURISDICTION OF PACKERS AND STOCKYARDS ACT 











Mr. Smrru. I would like for Mr. Quinlan, our counsel, who has 
been studying this matter, to answer. 

The CHatrmMan. Yes, sir. 

Mr. Qurnuan. We regard it as primarily a threat at the present 
time. All of this information about the Packers and Stockyards 
Act which many of us should have known for many years, I confess 
that I did not, although I have be en studying the antitrust laws for 
more than 20 years, came as a surprise and shock. 

We got into this because of our interest in the packers consent 
decree, with which Mr. Rowe was familiar at its inception, and in the 
course of studying that and trying to determine what would be the 
consequences for others in the food business, if the respondent packers 
were able to have the consent decree modified, the question arose, to 
what rules would they be subject if they were relieved from the con- 
sent decree ? 

Would they be subject to the same regulations of trade practices as 
others in the food business with whom they compete, or would com- 
pete toa larger degree, if they escaped the decree ? 

And it was only then that we became aware of this loophole 
the Packers and Stockyards Act. And it was only then, I believe, 
that most people became aware of that. 

I understand that the attorneys in one of the cases where the 
defense was raised of lack of jurisdiction had that loophole called 
to their attention by reading about it in one of the trade journals 
which had picked it up. So that the consequences of this thing 
really have not begun to take form yet as we see it. 

The Cuarrman. What “thing” do you mean now? 

Mr. Qurntan. The loophole in the antitrust laws. 

The CHatrmMan. What is the loophole ? 

Mr. Qurntan. The loophole resulting from the provisions of the 
Packers and Stockyards Act. 

The CHatrman. You mean the loophole that provides that when 
a company acquires 20 percent interest it becomes a packer ? 

Mr. Qurnuan. A loophole as to those people whom we might call 
pseudopackers, but also a loophole as to those who are primarily or 
principally engaged in the packing business, by whatever percentage 
you might apply. 

Anybody who is engaged in the meatpacking business to the extent 
of owning 20 percent “of a meatpacking pl: int or to a greater extent 
is subject to the Packers and Stockyards Act, title IT, the regulation 
of trade practices, which has not been enforced as we see it, from all 
we have heard and have been told. And inasmuch as they are subject 
to that, they are thereby exempt from the jurisdiction of the Federal 
Trade Commission, clearly so under section 5 of the Federal Trade 
Commission Act, which reguls ites unfair methods of competition and 
unfair or deceptive acts or practices in interstate commerce, and with 
almost as conclusive an indication that they are also exempted from 
the jurisdiction of the Federal Trade Commission under the Clayton 
Act. 

In fact, as we have studied the law, it is quite clear that anybody 
subject to title II of the Packers and Stockyards Act, is exempt 
from the the jurisdiction of the Federal Trade Commission at least 
to some extent as far as the Clayton Act is concerned. 
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It is not clear as to precisely what extent, because the matter has 
not been litigated. All of this is only now coming into litigation. 
Also, I believe there is even a question as to whether a person subject 
to title II of the Packers and Stockyards Act is covered at all by the 
Clayton Act, under any form of enforcement or prosecution, because 
lawyers can argue now—and I certainly would argue if 1 were repre- 
senting a respondent who is a meatpacker, and therefore subject to 
title 11 of the Packers and Stockyards Act, I certainly would argue, 
I am not sure whether I would succeed, but I think I would have a 
substantial chance—I would argue that by implication such persons 
were out from the enforcement jurisdiction of the Federal Trade Com- 
mission, but were impliedly excluded entirely from the provisions of 
the Clayton Act at the time that the Packers and Stockyards Act was 
enacted. 

The Cuamman. How could you sustain an argument like that, if 
your activities came under title II of the Packers and Stockyards Act, 
you would be subject to the provisions of that law. 

If your activities do not come under that, you would be subject to 
the provisions of the already existing law on monopoly and unfair 
trade practices. 

Mr. Quinuan. That is precisely what I am saying, and what I be- 
lieve lawyers will argue as to asserted nonapplicability of the Clayton 
Act, that any person who is subject to title LI of the Packers and Stock- 
yards Act and is thereby subject to section 202 which is included in 
that title, and which purports to regulate a whole series of unfair 
trade practices which in their general character cover pretty much 
the same ground as is covered by the Federal Trade Commission Act 
and the Clayton Act but which are more generalized in their terms, 
more loose, we believe, not as definite, not as clear, however they would 
be construed, we do not know, because they have not been sufficiently 
litigated to clarify them, is intended to be covered by title [I of the 
Packers and Stockyards Act as a substitute for the Federal Trade 
Commission and Clayton Acts. 

The CuarrMan. I think we can assume that the committee will prob- 
ably take out that provision with regard to 20 percent of ownership, 
subsection 4 of section 201. 

Now, it has been suggested that in view of that, we put in the words, 
“principally engaged,” that is what you say, you object to even 20 or 
51 percent being the percentage factor in this situation. 

Mr. QuinLan. We would object to 99 percent. 

The Cuarrman. You put the enforcement basis on the real volume— 
it might be better you say’ But you think by striking out that lan- 
guage, you would have the situation that vou would like? 

Mr. Quinutan. Yes, sir; by repealing title IT, and with certain inei- 
dental amendments which are included in H. R. 8536 or S. 1356. May 
I say, Mr. Chairman, that we think any percentage test would be 
wrong, that it would not be good government to say that persons who 
are engaged even to the extent of 99 percent in the meatpacking busi- 
ness can go into other lines of business and compete with other people 
in those lines of business, und not be subject to the same ules and 
regulations. 

The Carman. I am inclined to be impressed with your observa- 
tions in that regard. 
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Mr. Hitz. How are we going to distinguish between them when at 
the same time it is going into one pocket—he is still a retailer. I want 
to know how to distinguish that, between them. 

You cannot do that at all from what he says. He makes his own 
product, and he is still a retailer. How are you going to answer what 
he says? If you cannot distinguish between a manufacturer and 
retailer ? 

The Cuatrman. He is saying, in effect, though, that if he is en- 
gaged in retailing, that is one thing. On that basis, if his particular 
oe are that of a wholesaler he will be regarded as a whole- 

saler 

Mr. Hitz. Suppose he makes his own product? 

The CuatrrMan. Then he is a manufacturer. You consider that 
a loophole? 

Mr. Qurntan. Fifty-one or any other percentage. 

The Cuatirman. Fifty-one or any other percentage, they are all 
loopholes. 

Mr. Qurntan. It is just a bigger loophole now with the 20; if you 
made it 51 percent fewer people would be let out than now, but still 
a lot would be let out. However, might I emphasize, Mr. Chairman, 
that we do not believe that you could assume that H. R. 7743 if it 
were enacted would be interpreted to mean only that persons who are 
engaged to the extent of 51 percent or more in the meatpacking busi- 
ness, would still be excluded from the jurisdiction of the Federal 
Trade Commission, because this word “principally” is a tricky word. 
Tt has various meanings, and it is defined for example .in the big 
dictionary, Webster’s New International, second eclition, wun- 
abridged, to mean, “in a principal manner; in the chief place or de- 
gree, primarily, chiefly, mainly,” and then the definition of “prin- 
cipal, - to which that refers back, includes among other meanings 
these: “main,” “leading,” “outstanding”—even “important.” 

The lawyers would have a field day, “Mr. Chairman, with that word 
“principally.” 

The Cuarrman. You would have to rewrite it. 

Mr. Qurinuan. Yes. 

The CuHarrmMan. I can see that. 

Mr. Drxon. I would like to ask the attorney if this case illustrates 
your point that a firm in competition with the sale of products should 
be under the same law and under the same supervision. I believe that 
is the basic supposition ; is that not right? 

Mr. Quintan. That is exactly right. On the other hand, as to the 
things with which the Department of Agriculture is immediately con- 
cerned, such as the regulation of stockyards, we have no concern with 
the regulation of stockyards; that is under title III of the Packers 
and Stockyards Act; we do not suggest that that should be disturbed in 
any way, and your bill would not disturb it, nor would the bill of 
Senator O’Mahoney and Senator Watkins. 

Mr. Drxon. Now this illustration—see if it illustrates your basic 
point. The Federal Trade Commission started proceedings aganst 
Armour for advertising, which inferred that oleomargine was a dairy 
product, and used the word “churning,” and I do not think as was 
testified here, it said oleomargarine; I think it had a different name. 

Some people would assume that the churned product was butter. 
The Federal Trade Commission started proceedings. 
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Armour defended itself by saying that it was a packing company, 
and therefore could not be prosecuted by the Federal Trade Com- 
mission ; is that not right? 

Mr. QurIntan. Yes, sir. 

Mr. Drxon. Now, at the same time, the Federal Trade Commission 
started proceedings to get a cease and desist order against Blanton & 
Co. for the same thing, for advertising oleomargine with the in- 
ference that it was a dairy product; they can make it stick against 
Blanton & Co. because they are not packers, while Armour escaped 
the prosecution. The Federal Trade Commission has an oleomargine 
amendment, does it not, in its law? 

Mr. QUINLAN. Yes. 

Mr. Drxon. The USDA and the Packers and Stockyards Act does 
not have an oleomargarine amendment in the law ¢ 

Mr. Quinuan. That is correct. 

Mr. Dixon. So Blanton & Co. now claims that the FTC oleomarga- 
rine amendments are unconstitutional because they make fish out of 
one and fowl of the other? Is that not your point, your basic propo- 
sition ? 

Mr. Quintan. Yes, sir. We think, I think, that the constitutional 
point is well taken. 

Mr. Dixon. Do you think Blanton can escape, too—I do not mean 

“escape” but be released, because the FTC law is far more rigid than 
the Packers and Stockyards Act ? 

Mr. Quintan. I think that as it now stands it is contrary to the 
fundamental rules of fair play, and that is without trying to express 
a conclusion as to the merits of either of those cases. 

Our only point is that everybody in the wholesale grocery business, 
or the retail grocery business, or any other kind of business, ought to 
be under the same rules and : agency. 

Mr. Drxon. The Hill bill would perpetuate this injustice because 
Armour & Co. could still not be prosecuted under the oleomargarine 
amendment, but Blanton & Co. could. 

Mr. QUINLAN, That is correct, sir. I think, in whatever way the 
word “principally” might be interpreted, Armour & Co. could qualify 
as being principally engaged in the meatpacking business. 

Mr. Drxon. If Armour had 99 percent of the packing business, it 
would not make a bit of difference any more than 51 percent. It would 
still be out from under this oleomargarine amendment that the FTC 
is trying to enforce. 

Mr. Quintan. That iscorrect. And 1 percent of Armour’s business 
might be more than 100 percent of somebody else’s nonmeatpacking 
business. 

Mr. Dixon. Thank you. 

Wethank you gentlemen very much for your appearance here. 

Mr. McInvire. Did your organization get into this because it was 
satisfied with the consent decree ? 

Mr. QuINLAN. It was the consent decree, Mr. McIntire, which 
brought us into this whole subject. A predecessor organization of 
the United States Wholesale Grocers Association was actively inter- 
ested in the original issuance of the consent decree, in fact, was a party 
to the proceeding. It was actually in the case as an intervenor in 
support of the imposition of the decree because of the need for that 
decree for the protection of independent wholesale grocers. 
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When the recent motions were filed by three of the still existing 
respondent packers, our association immediately took an interest in 
the matter, as it had previously, studied those motions, went back and 
studied the decree, with which I had not been familiar, because I had 
come into the business since the decree was issued, and then we began 
to consider what would be the consequences to independent people in 

the food business if those packers did escape the decree. 

We made a survey of the membership to get their views, and we 
studied these laws regulating trade practices to see to which laws the 
packers would be subject. 

And we found hae would not be subject to any of them, at least 
not to the administrative processes that we are subject to, and then 
we presented all of the data and the conclusions and suggestions we 
had gathered to the Department of Justice in support of our recom- 
mendation that the Department vigorously oppose any relaxation of 
the decree. 

Mr. Smrru. I would like to have Mr. Rowe add just a word to that. 
He was a very active party in that proceeding. 

Mr. Rowe. Just before the decree was issued, while I was with the 
old Southern Wholesale Grocers Association, that association took 
an active part in securing the decree and was consulted as to the terms 
of the decree. And later, after the decree became effective, and there 
were efforts to have it modified, we became—the old Southern became 
an intervenor, and fought for about 12 years, I believe it was, in 
litigation, about 12 years. 

Mr. McInvtterr. I am not an attorney, but I am interested in this 
question. I think in what we are studying here we are trying to 
establish some clarification of the law which will treat with equity 
the various elements within this area of business. 

Was your thought as to equity a position of being against any 
modification of the consent decree when it applies only to meat- 
packers? Still, there are large packers in the business to whom it 
does not apy ly where is the equity in that position? 

Mr. Qu INLAN. We have considered that very thoughtfully, sir. 
We realize that there are arguments on both sides. But you have to 
look at the fundamental concept. 

A consent decree, you might say, by its very nature, is inequitable, 
because typically a consent decree not only assures literal compliance 
with provisions of law, but even goes beyond those and puts the clamps 
on people who prove to be bad actors, and who are sufficiently pow- 
erful from the standpoint of monopoly, so that as bad actors they 
would be injurious to competition—it puts a clamp on them, to keep 
them from renewing the practices that were objected to. . 

The reason why the original Big Five packers, four of whom still 
exist, were put under that decree is that they were found to be bad 
actors. And they were found to be sufficiently powerful enough, so that 
their bad acting was having an impact on the whole food industry, 
in which we were operating, and it was found that it might have an 
effect which which might have gotten out of hand completely had 
the court not moved in and put these limitations upon it. 

As we view the matter, that was the situation at the time of the 
decree, and there is no sufficient assurance at this point as yet that 
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they would not engage in destructive practices now, were the re- 
strictions of that decree lifted. 

The decree, speaking generally, puts on two forms of restrictions: 
it restricted these packers from spreading out into so-called unrelated 
lines and handling other kinds of commodities—producing them, or 
wholesaling them, or retailing them. 

It imposed that horizontal restriction, and then it applied a vertical 
restriction, prohibiting these packers from going into the retail level, 
even in the meat line. 

We believe that the effect could very well be disastrous on inde- 
pendent food distributors if these companies, which are still powerful 
even though the relative position of 1 or 2 of them has changed, 
if they were allowed to go into the retail food business and as we fear 
buy up retail food chains, and begin to control the retail level of food 
distribution, and also control the supply of meats which is the key 
group of commodities in food retailing. 

If you can control the supply of meats, with its tremendous draw- 
ing power with the consumer, and serve your own retail food stores 
and supermarkets and in addition be the source of supply for your 
independent competitors at the retail level, you would have a tremen- 
dous advantage, if you are large and pow erful as these companies are. 

Mr. McIntire. Then am I right in drawing the conclusion that 
if H. R. 8536 were enacted and title II removed from the jurisdiction 
of the Packers and Stockyards Act, there would be less reason for the 
consent decree to be in effect? 

Mr. Quintan. I believe that is absolutely correct. 

Mr. McIntime. Is that one of the bases for your saying that title II 
should be removed from the Packers and Stockyards Act? 

Mr. QuintaAn, That is one of the major reasons. 

Now I think there would still be occasion for that consent decree 
even if this correction were made, but there would not be nearly so 
great an occasion for it. In fact, many people were bothered by the 
argument of inequity, that some have been held under this consent 
decree, and others are free to engage in other lines of business. 

Some who were most in doubt about the wisdom of that came to 
a positive conclusion that the decree must be retained when they found 
out about this loophole in the laws regulating unfair trade practices. 

You could see their thinking change immediately when they found 
out that if the packers got out from under the decree they would not 
be subject to the same law as the people they were competing with. 
There was only one answer. 

Mr. Poace (presiding). We are very much obliged to you, Mr. 
Smith. If there are no other questions of Mr. Smith, we have asked 
the Department people to be here. 

I would like to ask them to come forward, to clear up some matters, 
because I think it is a most valuable part of the whole hearing to have 
questions. 

It is for the purpose of asking you questions that we asked you to 
come down, Mr. Pettus and Mr. Bucy. 

If you will come forward, we want to ask you some questions. 

The CuHarrmMan. May we hear from you, Mr. Pettus, first? 
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TOR OF FINANCE AND BUDGET OFFICER, UNITED STATES DE- 
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Mr. Perrvus. The Livestock Division. 

The CuatrmMan. Has the Division, within the past 3 years, made any 
request for additional enforcement money ¢ 

Mr. Perrus. Yes, sir. 

The CuHarrman. What has happened to your request—how much 
did you ask for and what happened to it ? 

Mr. Perrvs. You are talking about 2 years? 

The Cuamman. Let us take a year at.a time, last year, in 1956. 

Mr. Perrus. In 1956 the Division requested an appropriation for 
the year 1957 of $782,000, and that request finally went through, and 
we had an appropriation of $769,000. 

The CuHatrman,. That is the money that already has been spent, 
and we are now in the fiscal year 1958. What was requested in 1958? 

Mr. Drxon. Will you yield for a question ? 

The Cuarman. I want to get this in the record. What did you 
ask for 1958 ? 

Mr. Perrus. For 1958 the Division asked for $1,056,500; we do not 
yet know what our appropriation is, unless we assume the committee 
reports will be finally approved. 

The Cuatrman. Do you know what the conference committee has 
recommended ¢ 

Mr. Perrus. $803,100. 

The CHAIRMA nN. How much was in the budget for this year ? 

Mr. Perrus. The Department budget ? 

The Cuarrman. Let us take it step by step, then. We know that 
the Division asked for $1,056,500 this year. 

Mr. Perrus. Yes. 

The CHatrMan. What did the Department of Agriculture ask for 
from the Bureau of the Budget ? 

Mr. Grant. The amount that Mr. Pettus referred to is the estimate 
prepared by the Division. The amount submitted by the Agricultural 
Marketing Service to the Department was $997,910. 

The CHarman. $997,910 ¢ 

Mr. Grant. That is right, sir. 

The Cyarrman. All right. That identifies the next echelon. Is 
there anybody else between there and the Bureau of the Budget ? 

Mr. Grant. The Department submitted to the Budget Bureau an 
estimated $982,910. 

The Cuarrman. What did the Bureau of the Budget recommend ? 

Mr. Grant. They submitted an estimate of $981,100. 

The Cuarrman. Actually, there was only a small reduction, then? 

Mr. Grant. Of $1,810, just a rounded-off. 

The CHATRMAN. You cut what the division asked by $75,000 
roughly ? 

Mr. Perrus. Approximately ; yes, sir. 

The Cuatrman. Why did the Department not ask for as much 
money as the division asked for ? 
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Mr. Grant. The estimate submitted by the Administrator of the 
Agricultural Marketing Service to the Department was $997,910. 
7. he reduction by the Department was about $15,000. The problem i is 
essentially this, the agencies of the Government have to operate within 
certain limited amounts of funds, and we have to try to prepare a 
balanced budget within these total amounts to meet all of the needs of 
the agricultural activities. 

And in trying to distribute the available funds to the various 
agencies and to the various programs, it is necessary to make some ad- 
justments because it just is not feasible to finance all activities at the 
level that the agencies and program people would like to have. 

The Cuarrman. Then is it correct that the Department would like 
to have had $1,056,000, but you felt that you could not get that much 
money ? 

Mr. Grant. Yes, that is frequently the case, Mr. Chairman. 

The CHamman. You say that is frequently the case. I am asking 
if it was the case. 

Mr. Grant. It is impossible to reconstruct everything that hap- 
pened some time ago, but [ think the Department would have pro- 
posed financing this activity at the desired level if there were sufficient 
funds. 

The Cuamman. Did anybody contend that you did not need that 
much money ? 

Mr. Grant. Not to my knowledge. 

The Cratrman. So far as you know there were no instructions 
from anyone in an echelon above to the effect that that item should 
be cut down because the Department didn’t want to carry on that 
work? 

Mr. Grant. I have never heard such comment; no, sir. 

Mr. Poacr. How much of this money went to enforcement ? 

Mr. Jonnson. How much went to enforcement ? 

The ‘ ‘HATRMAN. I asked him that. 

Mr. Jounson. Is that total for enforcement? I understood it was 
the t otal : amount for the Department. 

Mr. Grant. The amounts we have been talking about have to do 
with the amount required to carry out the Packers and Stockyards 
Act, and the budget itself does not break down that amount between 
enforcement and other activities. 

The Cuairman. Let me ask Mr. Pettus to answer this. What do 
you have for enforcement in the Packers and Stockyards Act? 

Mr. Drxon. How much is to be applied to enforcement under 
title IT? 

Mr. Poaae. I will be glad to ask about that. But we haven’t gotten 
toenforcement yet. What wasit for,enforcement? 

Mr. Perrus. The figure that I gave is the figure that we asked for 
enforcement. There are, of course, administrative expenses involved 
in the enforcement operations. You have to have that, but the figure 
I gave you is the total figure for the enforcement of the Packers 
and Stockyards Act. 

Mr. Poacr. Now answer Dr. Dixon’s question of how much of that 
was estimated to be : applied to the enforcement of title TT. 

Mr. Perrus. We do not break down our figures in our appro- 
priations. 
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Mr. Poace. I know you do not. But you must know where you 
will spend that money, else you would not have been able to have 
figured it would be $1,056,000 instead of a million. 

Mr. Perrvus. Let me explain in this way to you. We have the 
salaries of all of our Marketing Division people in this figure, and 
they spend part of their time on the rate work. They spend part 
of their time on the rate work of stockyards and part on the tariff 
of the service agencies and part on auction markets away from their 
market, and their time is so divided, it is impracticable for us to 
say how much they spend, and we never do try to schedule their time 
on a percentage basis by activities. 

Mr. Poace. We were told the day before yesterday that you assign 
those people doing title IT work ? 

Mr. Perrus. We can and we do—that is part of the regular duty. 

Mr. Poage. That is what I want to get to. How much of their time 
do you assign to that work and what proportion of time do you assign 
to title II work ? 

Mr. Prerrus. We do not assign any percentage of their time to that 
type of work, Mr. Poage. We assign them to jobs where they occur. 
In some instances we may have one market supervisor who spends 3 
months of his time on a title III operation and the next 6 months he 
may spend none of his time on that particular phase of his work. 

Mr. Poace. You have the man-years of these people? 

Mr. Perrvs. I believe that is correct. 

Mr. Poacr. How many man-years would they spend on title II 
work—last year you spent 80 man-years all told, roughly ? 

Mr. Perrus. That is it. We do not as a rule figure our man-years 
on that basis. 

Mr. Poace. I know you do not. 

Mr. Perrus. I would have to give you a guess. 

Mr. Poager. I realize that because one man spent 1 month, another 
man spent 3 months, and another man spent 10 days, and another man 
didn’t spend any—give it as best you can. 

Mr. Perrus. Offhand I would say, perhaps 10 man-years out of the 
total. 

Mr. Poace. The total work of the division which was in connection 
with title II, was about one-eighth ? 

Mr. Perrus. That would be my offhand guess. 

Mr. Poacs. I am not trying to pin you down to anything definite. 

Did you, in making up this request for this $1,605,000, consider 
that one-eighth of the time would be spent on title IT enforcement 
work ? 

Mr. Perrvs. Yes, sir. 

Mr. Poace. And have you issued any instructions to anybody this 
year that would cause them to do more work on title IT? 

Mr. Perrus. We increased our activity under title II over a year 
ago. We have increased it considerably last year. Currently, we 
have not taken any steps to give greater emphasis i in the current ye 
than we have in the past 6 months. 

Mr. Poace. But you actually have a little over $200,000 more which 
is more than 30 percent increase over what you had last year? 

Mr. Perrus. This year; no. 

Mr. Poace. I am assuming that the conference report will 
through. 
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Mr. Perrus. If the conference report goes through we have only 
the money we had last year plus $75,000 being made available within 
the Department. 

Mr. Poacer. I thought the year before, in fiscal 1957 you had $769,- 
000? In fiscal 1958, what have you got for 1958 ? 

Mr. Grant. The amount of the appropriation in 1958 on the basis 
of the conference report will be $803,100; that is an increase of 
$33,400, but that amount is required for payment to the civil-service 
retirement fund because of the change in the law providing that agen- 
cies make contributions to the retirement fund equal to deductions 
from the salaries of the employees. 

Mr. Poace. You will not have any more for enforcement of any 
kind? 

Mr. Grant. That is right, except for an adjustment of $75,000 
which the Administrator of Agricultural Marketing Service will make 
within the total fund available this year, and which was commented 
on in Assistant Secretary Butz’ statement 2 or 3 days ago. 

Mr. Poace. Then are we to understand that your enforcement work 
in connection with title II is going to be restricted during fiscal 1958 
because of the action of the Congress? 

Mr. Perrvs. That is correct. 

Mr. Poace. In other words, you could and would do more enforce- 
ment on title II had Congress given you more money ? 

Mr. Pertvus. That is right. 

Mr. Poace. And no one in the Department, an assistant secretary 
or the Secretary insisted that you reduce this budget request ¢ 

Mr. Grant. That is right. They did not insist that it be reduced 
because of lack of interest in this particular activity. The small re- 
duction in the estimate submitted to the Department was made because 
of the limited amount of money that was available. 

Mr. Poace. Was the overall reduction applicable to all of the activ- 
ities ? 

Mr. Perrus. Yes. 

Mr. Poace. There was a general thinning out and not a pruning out 
of this specific work ? 

Mr. Perrus. None whatsoever. 

Mr. Hoeven. Do I understand that there is no one in your Division 
specifically directed to enforcement work under title IT? 

Mr. Perrus. The entire Division has this as part of their responsi- 
bility. 

We do not have any one person who does nothing other than title IT. 

Mr. Horven. That is the point I want to make. The charge has 
been made by several witnesses that you do not have a sufficient staff 
devoting all of its time to enforcement work. Is there no one in your 
Department specifically directed to enforce title IT? 

Mr. Perrvs. No, sir; I would not say they are not. I would say 
there are several people who are specifically directed to enforce title I, 
but in addition they have to do certain other work. 

Mr. Horven. They are not devoting all of their time? 

Mr. Perrus. Correct. 

Mr. Hoeven. To that particular function ? 

Mr. Perrus. Yes. 
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Mr. Horven. Don’t you have certain individuals specifically di- 
rected to devote all of their time to enforcement of title 11? Are there 
not enough complaints coming in? What is the situation? 

Mr. Perrus. I think, for the basic reason that our o organization is 
set up with a trade practice group, a trade practice section as it is 
called, which handles packer complaints of a similar nature and it 
covers title II or violations of the act, and the trade practice viola- 
tions that occur by people other than packers. 

For example, a packer has many buyers, buying for him. There 
are other people who are buyers but not packers. Violations by one 
buyer or the other would be similar and would be handled by this 
particular section. 

Mr. Horven. Can you give us a breakdown of the number of com- 
plaints you received, say, ‘duri ing the year 1957 to date, and what was 
done about them ? 

Mr. Perrus. It would be difficult for me to give you that kind of 
answer, Mr. Hoeven, because we receive many, many complaints in 
our field offices on an oral basis, and they never come into Washington. 

Some complaints come in written, and are handled in the field. 
Some are handled from our Washington office. 

Mr. Horven. Aren’t there any records made in the field that come 
to Washington if oral complaints are made? Do not such complaints 
come to you? 

Mr. Perrus. Generally, unless the case proves to be a violation or 
unless we think it is a violation it does not come to Washington, unless 
we ask for a report on it. 

Mr. Horven. Can you give us an estimate on the number of com- 
plaints vou receive in an average year ? 

Mr. Perrus. It tah be a guess, sir. If we will classify them as 
written letters I would guess we received two or three hundred a year. 

Mr. Horven. The charge has also been made that you paid no atten- 
tion to complaints and were not doing anything about them. 

Mr. Perrvs. I do not know of any written complaints that we have 
received that we do not acknowledge and look into. It is not our 
policy to write to the individual who makes the complaint and tell 
them what we have done about it other than to a ‘knowledge their 
letter, tell them we are glad to receive it, and we will look nto it. It 
would be impractical for us to give them a report because it takes con- 
siderable time. And in any case, it would not be appropriate for us 
to tell an individual what the answer or the ultimate conclusion is. 

Some of these complaints take quite a bit of time to investigate. 

Mr. Hoeven. It has been said that you were receiving complaints 
and completely ignoring them. I do not believe that is a fair accusa- 
tion, and I think you have an opportunity here to clear that up. 

Mr. Perrus. I do not think we have received a single complaint 
that we have not acknowledved, and I do not believe we have received 
a single one in any case that we have not looked into. 

Mr. Horven. Thank you. 

Mr. Poacr. Dr. Dixon. 

Mr. Drxon. I would like first to ask what percent of $759,000, as I 
recall it, was earmarked for enforcement last vear ¢ 

Mr. Perrus. We did not earmark any of this for enforcement of 
title IT. 

Mr. Dixon. Not any at all? 
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Mr. Perrus. We do not earmark our funds being spent as to the 
type of work people do. 

Mr. Dixon. Have you in 1957 asked for more funds for title IL 
enforcement ¢ 

Mr. Perrus. For the fiscal year 1957 ¢ 

Mr. Drxon. Yes. 

Mr. Perrus. I do not believe that our budget request carried one, 
but we did during the calendar year 1956, early part of the year in 
the fiscal year of 1956, we did make a special request for some funds, 
and we frequently make requests not in the regular budget. But I 
said, apart from the regular budget, for spec ific purposes—specific 
cases, we did make requests for title IT work. 

We made more than one, sir. 

Mr. Drxon. Did you make a request for $200,000 ? 

Mr. Perrvs. Yes, sir; we did. 

Mr. Dixon. And what happened to your request / 

Mr. Perrvus. Our request was considered, and it ended up ina part 
of this appropriation request I mentioned awhile ago, the total of 
$1,056,500, which includes about $118,000 of that $200,000 request. 

Mr. Dixon. You did get $118,000 ? 

Mr. Perrus. We didn’t get the money, sir. We made the request 
and it left our Department and it came to Congress but the money 
was not appropriated. 

Mr. Dixon. The Department asked for the full $200,000 ? 

Mr. Perrus. The Departme nt asked for $118,000 of the $200,000. 

Mr. Dixon. Don’t you think that this enforcement of title LI would 
get better consideration if it were independent of your Division as 
the Hoover Commission recommends ? 

Mr. Perrvs. No, sir; I don’t. 

Mr. Jounson. How many lawyers are there in the Department 
that are available for title LI work ‘ 

Mr. Perrus. Our legal work is handled by the General Counsel, 
sir. I would ask Mr. Bucy to answer that. 

Mr. Jounson. You have no particular lawyers in your Depart- 
ment ? 

Mr. Bucy. Yes, indeed. 

Mr. Jounson. In this particular department ? 

Mr. Bucy. You are talking about this particular administrative 
section ¢ 

Mr. Jonnson. Yes. 

Mr. Bucy. The Congress up until the reorganization plan had leg- 
islation on the books for some period of time—it goes way back 
toward the end of the triple A days—which srovides that ail legal 
work of the Department of Agriculture shall be conducted and han- 
dled under the direction and supervision of the Solicitor at that 
time. 

As a result, we are not set up like some other departments where 
they have legal sections in administrative agencies. All of our legal 
work is done by the General Counsel’s office, either here ii Wash- 
ington or through their various field offices thisuphout the country. 

Mr. Jounson. I am not familiar with it. Do they have lawyers 
available for other departments ? : 

Mr. Bucy. The Federal Trade Commission is a single agency, so 
they naturally have a General Counsel’s office within their agency. 
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Mr. Jounson. Are there any accountants available in this Depart- 
ment for investigation work ? 

Mr. Perruvs. oe sir; we do have them. We have, I believe, 12 
accountants. I think since these figures we hired two more. 

Mr. Jounson. How many of them do title II work? 

Mr. Perrus. Again we do not separate their time by title II. They 
are all available for it. But they spend their time in the cases we 
assign them to. 

Mr. Jonnson. I yield back. 

Mr. Drxon. I understand that for Monday or Tuesday the chair- 
man has invited Chief Counsel for the Federal Trade Commission to 
come in and testify what facilities they have for enforcing this. 

Mr. Poager. I do not know anything about that. I understand we 
were to close the hearing today, if we could. I would not say that 
the chairman has not said that. I would say that I have not been 
so informed, and I have been informed we are going to close these 
hearings today. 

Mr. Drxon. I would like the consent of the committee to have the 
General Counsel of the Federal Trade Commission here to testify. 

Mr. Poace. It was my understanding that the chairman announced 
yesterday that he was winding these hearings up today, if at all 
possible. 

Mr. Drxon. He is not available today. I think this is very im- 
portant for both the FTC and for the USDA. 

Mr. Poace. I am not able to pass on that. When Mr. Cooley comes 
back he can rule on that. He is the chairman—I am not. 

Mr. Drxon. May I continue with questions? 

Mr. Poaee. Certainly. 

Mr. Drxon. In the Senate hearings, Mr. Cook, in answer to a ques- 
tion, said during the 10 years he was head of the Livestock Division: 

I made many recommendations. It was usually to gain more money, and the 
explanation given to me was this Congress would not be interested in appro- 
priating more money for us to do a better job than we were doing. I think you 
will find in the Department record there are many, numerous recommendations 
for increased appropriations; there were innumerable oral conferences with my 
superiors, and I think there were a few instances in which my superiors rec- 
ommended, immediate superiors, recommended increases. 

To what extent is that the situation today ? 

Mr. Pertus. Well, I think, perhaps, my best explanation would be 
to tell you what the situation is today because I am not sure just what 
Mr. Cook meant by what he said. 

Mr. Drxon. He did testify they asked for $200,000, their immediate 
superiors cut it down to $199,000. 

Mr. Petrus. They made the request for $200,000. 

Mr. Jounson. Did he cut it still further? 

Mr. Grant. The estimate submitted by the Department and by the 
Budget Bureau was essentially the same. There was some minor 
adjustment, and the total increase requested in the 1958 budget was 
$198,000. 

Mr. Jonnson. I am referring to this $108,000 recommended—I was 
wondering whether it was cut back by the Bureau of the Budget? 

Mr. Grant. No, sir; it was not. 
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Mr. Dixon. I am confused about the following testimony: 
We are asking— 
and I quote from the hearings— 


for $178,000 to provide for additional supervisionary activities under the Pack- 
ers and Stockyards Act. 

Are you not sure that this money was requested for title II? Was 
is requested for enforcement of title II or for other purposes? 

Mr. Perrvs. I think we have something on the record. 

Mr. Grant. The justification submitted to the Appropriations Com- 
mittee stated that this increase would be used for posting additional 
stockyards and strengthen overall administration of the act. It also 
included the following: 

It would permit also improved supervision over public livestock markets to 
assure producers the protection intended by the act. The investigative program 
pertaining to buying and selling practices would be accelerated. 

Mr. Poace. Would you yield there ‘ 

Mr. Dixon. Yes. 

Mr. Poace. Am I to understand that you did not tell the Appro- 
priations Committee that you wanted additional money to enforce 
title IL? 

Mr. Grant. This sentence from the justifications stating that the 
increase would be used in part to accelerate the investigative program 
pertaining to buying and selling practices is for title II activities. 

Mr. Po.iae. Maybe I do not make myself clear. I think you agree, 
I was told that this additional money was for enforcement of title 
II, but Congress had refused to give it. 

Now, then, am I to understand that actually you asked Congress 
to give you money for another purpose, which Congress did not give 
you? But that Congress had not denied you the money that you asked 
for to enforce title II, is that right ? 

Mr. Grant. No, sir. 

Mr. Poace. Has Congress given you that or has it not ? 

Mr. Grant. The estimate that we submitted was for both purposes. 

Mr. Poagr. Apparently you didn’t tell the committee that. You 
did not tell them it was for enforcement, did you? 

Mr. Grant. Yes, sir, because we said that it was to step up or to 
accelerate the work involved in investigative practices. I do not think 
the words “title II” were mentioned. I do not recall that. The work 
of title II was discussed and we pointed out that this increase would 
be used in part for that work. 

It was mentioned during the hearings, and then in the testimony to 
the Senate Appropriations Committee it was also discussed. 

Mr. Poacr. You appeared before them constantly and publicly re- 
uested them to increase the funds that you requested for enforcement 
or title IT? 

Mr. Grant. The Appropriations Committees in their reports do not 
mention title II. They didn’t mention the Packers and Stockyards 
Act. 

They simply eliminated the funds without any comment. 
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Mr. Poage. Their reports are not very illuminating. All I am try- 
ing to find out is whether you folks did or did not ask for more enforce- 
ment money. You have been ch: irged with not wanting to enforce 
this. You know that. You have not come here to defend yourself, 
but. you have been charged with not wanting to enforce this. 

You asked for more money, and you didn’t get the money. Obvious- 
ly you cannot be properly charged with malfeasance or misfeasance in 
offic e if you simply, could not do the thing because Congress would not 
give you the money; you cannot be blamed for it. But if you didn’t 
ask for the money it-may be different. 

Did you indicate to the Appropriations Committee that you wanted 
money for some other purpose, and they didn’t understand that you 
wanted money for this enforcement purpose ? 

If so, then it seems to me that the responsibility lies in your lap. 
Which is it? 

Mr. Grant. We did ask for the money; we asked for money for both 
purposes. 

Mr. Poage. I know, and didn’t you make it plain to the Appropria 
tions Committee that you needed more money to carry out title If 
provisions? 

Mr. Grant. Yes, in the printed hearings before the Appropriations 
Committee this was discussed. 

Mr. Drxon. It will become necessary for me to ask the witness about 
this statement of Mr. Lennartson’s, Deputy Administrator: 

Secondly, and very importantly, we are asking for $178,000 to provide for 
additional posting and supervisionary activities under the Packers and Stocl 
yards Act. 

By the end of this fiscal year, we are hoping we will have something like 70 
percent of the eligible yards: posted. Granted this increase, we are hopeful that 
we can post at least an additional 150 yards this coming year, so that at the end 
of the fiscal year 1958, we will have about 49 percent of all the eligible yards 
posted. 

The reason we have directed our attention at the yards, is because it is essen 
tially down at this level where the impact is greatest on the producer. The act 
requires of the yards posted under the aet, that the market agencies be moved, 
that the yards provide adequate facilities, that their rates be reasonable, that 


their scales be checked, and that their trade practices be reviewed constantly. 

And this is the crucial paragraph : 

Although we have been criticized recently for not devoting some of the 
funds under this act to exploration in to trade practices on the part of packers 
and others outside the yards, I think our policy has been sound in attempting 
first to use our funds to bring the impact or the benefits of this act down 
closest to where the producer can obtain them. 

Do you concur in that last paragraph ? 

Mr. Perrus. I concur with that. 

Mr. Poser. "That shows that the money should go first to the post- 
ing of the yards. 

Mr. Perrcs. That is an interpretation of the statement, Mr. Dixon. 
The Department, did spend some of the money for title II work. 
They have done that everywhere. They have not spent all of their 
money entirely on this other category, but emphasis was primarily 
directed toward the work at the yards. 





JURISDICTION OF. PACKERS AND STOCKYARDS ACT 203 


Mr. Bucy. I think we ought to have the following paragraph to 
the two that were quoted. The following paragraph in the record 
specifically relates to the fact that— 
in addition to ‘the posting of the 150 yards next year, we are hopeful that 
some of the funds requested would be available to be given some investiga- 
tions into the buying practices of packers off the yards. 

Mr. Horven. Some question arose yesterday as to your jurisdic- 
tion. Do I understand that the jurisdiction extends to both posted 
and nonposted yards? 

Mr. Bucy. Our jurisdiction over packers applies to all of their 
transactions in interstate commerce, wherever they may occur with 
respect to whatever commodity it may relate to. That is with 
respect to packers. 

With respect to other people, our jurisdiction is limited to the 
posted stockyards. 

Mr. Hagen. You are Mr. Bucy / 

Mr. Bucy. Yes. 

Mr. Hacen. I do not know the other people. 

Mr. GRANT. I am Mr. Grant, Director of Finance and budget 
officer of the Department. 

Mr. Perrus. David Pettus, Director of Livestock Division. 

Mr. Hacen. I wanted to ask a question of one of you. Secretary 
Butz in his testimony had this statement : 

The fact that this regulatory function has been conducted with little public 
notice, in recent years, should not be considered as an indication of inaction. 
This arises, in part at least, in the Department following the procedure, 
where appropriate of disposing of alleged violations by obtaining, when possi- 
ble, from the party involved, an agreement to cease and desist from the practice 
in question. 

Do you know how many cases concerning which the agency has 
made a request to cease and desist, and whether it has been complied 
with, and the nature of those cases ? 

Mr. Perrus. Our General Counsel has the list of the cases, and 
could give some light on that question. 

Mr. Bucy. I made part of the record the other day a list of the 
formal proceedings. I do not have any list of the number of cases 
that were handled administratively by obtaining agreement on the 
part of the party involved in the complaints to cease and desist, and 
cliscontinue the practice. 

You will notice in Mr. Butz’ statement he refers to certain docu- 
ments in 1940 in connection with the reports of the Attorney Gen 
eral’s Committee on Administrative Law. 

Mr. Hagen. You have a record of these agreements in your office, 
have you not? 

Mr. Bucy. No; we do not have any record in the General Counsel’s 
office because they are handled—— 

Mr. Hacen. Somewhere in Agriculture Department ? 

Mr. Bucy. In the records I would assume that you would find where 
the matter has been taken up and they had agreed to discontinue the 
practice. 
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There was no formal proceeding, so therefore no need for the legal 
office to participate. 

Mr. Hacen. Mr. Butz put this out as part of the Department policy- 
history. Actually, so far as we know, there might have been only 
one instance, there might have been a hundred—I think we ought to 
know. 

Mr. Bucy. Mr. Pettus might have some information. 

Mr. Petrus. I thought you were referring to formal cases in which 
we obtain complaints with our request to discontinue the practice and 
are not necessarily carried as a matter of record. 

They are taken up many times by our field offices directly with the 
people involved in oral conversation, and may be disposed of without 
any records at all. 

Mr. Hacen. Mr. Butz does not indicate whether this is 1 or 100. 
That is really no defense of Department policy, unless we have some 
indication there have been requests made, and they have been complied 
with. 

' vould like to ask another question. 

Mo vou have any idea how many lawyers—how many investigators 
it would take, say, to prosecute Armour & Co. or Swift for this 
described discount method, or the other—do you have any idea how 
many lawyers, and so forth, it would take and how much time and 
exnense to establish a case of that kind? Assuming that there was a 
violution of law? 

‘{~. Bucy. I think any answer to that would have to be pure specu- 
lation without having the facts as to the extent of the discount prac- 
tices, the area covered by it, whether it was just a matter of just a dis- 
count with respect to a few firms, in a particular area, whether it was 
a general practice; for example, the Swift case that the Federal 
Tree Commission has, they have been having hearings for the last 
3 years on that one. 

That involves 8 or 10 different firms, so it is impossible to give any 
exact figure. If the case is of a minor nature although the issue is 
important, it does not involve a great deal of factual matter, it may 
be ene attorney can handle the whole matter so far as the legal side of 
it is concerned. 

Tt may be that in preparing it may be 4 or 5 or 6 accountants and 
economists and investigators might work on the case and it might be 
they would work 3 months—it might be they would work for 6 or 8 
months according to the involved nature of the factual issues and legal 
issues that might be involved in any particular case. 

The CHArRMAN. We assigned 15 minutes for these witnesses. We 
will have to cut you short, so I wish you would conclude as soon as 
you can, so we can get on with these other witnesses, because we hope 
to conclude this morning. 

Mr. Hacen. On the basis of the history of these cases there could be 
even hundreds of persons involved in an investigation of complex 
unfair trade practice or monopoly practices ? 

Mr. Bucy. Docket 440 which we have in the list, there were 24,000 
pages of testimony that was conducted by the Department of Agri- 
culture under title II. There were 900 witnesses, and it took a matter 
of a couple of years to try the case. 

Finally, a cease-and-desist order was issued against all of the lead- 
ing packers in the country at that time. 
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The CuarrMan. That was in 1921? 

Mr. Bucy. That was 1936. I was giving that as an example. 

The CuarrmMan. We thank you very much. 

I promised Mr. Norton yesterday, I think, that he would be next. 
Doyou want to go on next, Mr. Norton ? 


STATEMENT OF E. M. NORTON, SECRETARY OF THE NATIONAL 
MILK PRODUCERS FEDERATION, ACCOMPANIED BY MR. HEALY, 
ASSISTANT SECRETARY 


Mr. Norton. Yes, Mr. Chairman. This is Mr. Healy, assistant sec- 
retary of the National Milk Producers Federation. 

With the chairman’s consent I would like to file our statement for 
the record, if I may. 

The Coarrman. You may do that. 

Mr. Norton. I will brief this down to a few minutes. We have 
two problems we would like to discuss, involving the Packers and 
Stockyards Act: One, the oleomargarine advertising and its applica- 
tion under that act; and, two, items such as equipment—ice cream 
cabinets being delivered to retail outlets—which we feel are unfair 
trade practices. 

We have no desire whatsoever to take from the Department of Agri- 
culture any control over livestock activities; rather we would like to 
see that authority increased. 

Twenty-five percent of farm income from all cattle and calves 
marketed comes from dairy herds, and dairy farmers have a real 
interest in the application of the livestock provisions of the Packers 
and Stockyards Act. We draw $1,300,000,000 in income for dairy 
farmers from that source. 

We think that the Department has dene a good job with the live- 
stock provisions of the act, considering the funds and the staff they 
have had available. 

We would like to see more yards posted, but the funds have not been 
available, as has been testified. We believe, too, that tne Department 
of Agriculture has been correct in concentrating its efforts on these 
activities rather than getting into trade practices, such as advertising 
and equipment, where they have less experience and neither staff nor 
money to do the job. 

The suggestion has been made that the Hill bill be amended to 

ermit the Secretary of Agriculture to transfer to the Federal Trade 
Donuciesiin power to institute proceedings when the Secretary of 
Agriculture feels that is in the public interest. 

We think that the Secretary already has most of that authority and 
has had it all of the time. The Department of Agriculture people 
tell me that this applies only to investigations. I will go along with 
that, that it does apply only to that. They have not even taken action 
upon the investigations that have been performed by the Federal 
Trade Commission, nor to my knowledge have they asked the Com- 
mission to perform investigations with the staff that is apparently 
qualified to do it. 

Therefore, we arrive at a situation where there is a twilight area in 
title II that involves advertising, equipment, and other trade practices. 

Mr. Drxon. Will the gentleman yield for one short question? I 
won’t take much time here. 
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The CHarrMan. Yes. 

Mr. Norton. Yes. 

Mr. Drxon. You say you believe that they have not referred one 
case ? 

Mr. Norton. I know of none. 

Mr. Drxon. I have a letter from Commissioner Anderson, which 
states: 

Records of the Commission show that from 1950 to date the Commission has 


referred 29 matters to the Department of Agriculture, each involving alleged 
violations— 


and then states again : 


A careful examination of the record of the Commissioner fails to disclose any 
instance— 
this is from Commissioner Anderson. 

Mr. Norton. I am aware of that. That was my statement. 

Mr. Dixon. He states they have discovered no instance where the 
Department of Agriculture has referred a case to the FTC? 

Mr. Norton. Yes, sir; that is to what I was referring. 

You asked an earlier witness what interest they had in it. I would 
like to explain our interest in the Packers and Stockyards Act. 

We knew in 1954 that we were going to have to take advantage of 
existing laws rather than ask for a further tax on oleomargarine, 
which I did not think we would get through. We asked for enforce- 
ment of the advertising provision of the Federal Trade Commission 
Act, and the Federal Trade Commission has enforced it with excel- 
lent results. 

We are also interested in the ice-cream cases. Take, for instance, 
the Carnation case, which has been completely investigated by the 
Federal Trade Commission. That involves the furnishing of credit 
and facilities to ice-cream dealers. 

I was told in the Carnation case, both by the General Counsel and 
the Secretary of Agriculture, that I should proceed with this case to 
the Department of Justice. Well, now, why should I have to go to 
the Department of Justice until somebody makes up their mind who 
has jurisdiction over this case to issue a cease-and-desist order? I 
found myself like in a revolving door—TI only had an entrance but 
no exit; that is the twilight zone that is involved. 

We suggest that the Hill bill be amended principally because it does 
not help us any. In the Armour case that we are pursuing right now 
in the Department of Agriculture, Armour, I would presume, under 
any definition, would be a packer, which would permit it to adver- 
tise oleo on any basis it wants. We suggest that the Hill bill be 
amended to provide jurisdiction of trade practices in both the Federal 
Trade Commission and in the Department of Agriculture. 

Mr. Poacr. The word would be “concurrent.” 

Mr. Norton. I didn’t want to use that word, but that is exactly it. 

Now, I think that situation would be unique, if nothing else. I 
think we would find a hurrying of both agencies to get the cases 
under way. We have not found that either one is particularly too 
fast about arriving at a completed investigation or decision. That 
is all I have. 

The Cramman. We thank you very much. We are glad to have: 
your views on the matter. 
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Thank you very much for your SDE SAR RES 
(The prepared statement of Mr. Norton is as follows :) 


STATEMENT OF E. M. Norton, SECRETARY OF THE NATIONAL MILK PRODUCERS 
FEDERATION 


The National Milk Producers Federation is a national farm organization. 
It represents over half a million dairy farm families and some 800 dairy 
cooperative associations which they own and operate and through which they 
act together to process and market at cost the milk and butterfat produced on 
their farms. 

Federation policies reflect the thinking of American dairy farmers. Our 
bylaws require that at least 75 percent of our board of directors must be 
actively engaged in dairy farming, the remainder being officials of farmer-owned 
and farmer-controlled dairy cooperatives. 

Our resolutions on national issues are developed and adopted at annual 
membership meetings. Dairy farmers reflecting the viewpoint of all sections 
of the United States and all phases of the dairy industry attend and participate 
in these meetings. 

Dairy farmers and dairy cooperatives are directly affected by the legislation 
being considered at this hearing. The matter was discussed at our last annual 
meeting and a resolution adopted favoring the extension of the Federal Trade 
Commission Act to the activities of packers other than those activities relating 
to livestock transactions. 

Forty years ago, in 1917, Congress was concerned with the problem of monopoly 
in the meatpacking industry, and hearings were held in both Houses on bills 
to restrict the activities of the dominant packers. Although no legislation 
resulted from those hearings, the problem was brought to the attention of 
the public, and the President ordered an investigation to be made by the Federal 
Trade Commission. 

The report of the Commission indicated that the big meatpacking firms had 
almost complete control of the trade, from the producer to the consumer. The 
Department of Justice instituted action as a result of which the large meat- 
packing firms entered into a consent decree in 1920 which required them, among 
other things, to divest themselves of their stockyard properties, to get out of 
the retail meat markets, and to refrain from the buying and selling of fresh 
milk and cream. 

In 1921 Congress passed the Packers and Stockyards Act giving the Secretary 
of Agriculture authority to regulate stockyards and at the same time conferring 
upon him authority to police the trade practices of the packers. Packers were 
thereupon exempted from regulation by the Federal Trade Commission. 

As a result of this legislation, Congress achieved a part of its objective in 
that regulation of the stockyards has brought about many important and bene- 
ficial results at the level of livestock sales. But in a very important sense, the 
Packers and Stockyards Act defeated its own purpose by granting to the packers 
immunity from the Federal Trade Commission Act. 

This immunity the packers have enjoyed for more than 35 years. How much 
harm may have been done, and how much farmers and consumers alike may 
have lost as a result of it, can hardly be estimated. 

In a case upholding the validity of the Packers and Stockyards Act (Stafford 
v. Wallace, 258 U. S. 495, 42 Sup. Ct. 397), the Supreme Court said: ‘*The chief 
evil feared is the monopoly of the packers, enabling them unduly and arbitrarily 
to lower prices to the shipper, who sells, and unduly and arbitrarily to increase 
the price to the consumer, who buys.” 

Although the Packers and Stockyards Act vested in the Secretary of Agriculture 
the authority to regulate the unfair trade practices of packers, appropriations 
have been inadequate and the primary concern of the Secretary has been in 
the administration of the provisions applicable to stockyards. As a result, for 
over 35 years, unfair trade practices of packers have received only minor and 
secondary consideration. 

Thus, by an odd set of circumstances, the very act enacted by Congress to 
provide special curbs for the big packers has served for 35 years to shield them 
against effective regulation by the Federal Trade Commission. 

A report issued April 4, 1957, by the Department of Agriculture shows that 
during the first 2 years under the act, 1922 and 1923, an organization was built up 
sufficient not only for regulation of the stockyards but also for a substantial 
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volume of investigative activities. During this period all of the stockyards 
then eligible for posting were brought under the act. 

By 1925, the staff had been cut in half, and it has been further reduced in sub- 
sequent years. At the same time, the number of eligible stockyards and the 
volume of work under the stockyards provisions of the act has steadily in- 
creased. Although the Secretary reports some investigative activity following 
World War II and again within the last 2 years, most of this was at the: stock- 
yard and livestock level. The Secretary states, and we agree, that since the 
available funds were limited, the most returns to livestock producers could be 
obtained from regulatory and investigative activities at the market or livestock- 
buying level. 

The only conclusion we are able to draw from the Department’s report of 
April 4, 1957, is that the Packers and Stockyards Act has effectively shielded 
the packers from regulation under the Federal Trade Commission Act and that 
as a result of inadequate staff and funds the unfair trade practices of the 
packers have not been subject to adequate control under title II of the Packers 
and Stockyards Act. 

The regulatory problems relating to stockyards are increasing. For many 
years the Department has not had sufficient staff or funds to regulate all of the 
eligible stockyards. At one time only about one-third of the eligible yards were 
regulated. At the present time only about half are posted and regulated. In 
addition, there is a need to expand the act to include additional stockyards in 
its coverage and to provide the Secretary with adequate authority to police and 
regulate the country buying of livestock. After the Secretary has plowed the 
field already assigned to him, and has fully developed the new ground field of 
country buying, it will be time enough to consider whether he should be given 
additional responsibilities in fields which are foreign to the Department he 
administers. 

The importance of this to farmers can hardly be overestimated. Individual] 
farmers marketing livestock are to a large extent at the mercy of the stockyards, 
the commission men, and the packers. In most cases, farmers are not even 
present when their livestock is weighed and sold. Opportunities for collusion 
between scale operators, the commission men, and the packers are readily 
apparent. 

It is estimated, for example, that in one market alone farmers were being de- 
frauded of $750,000 per year through the use of fraudulent weights. This 
practice was stopped by the Department. 

The need to regulate country buying of livestock presents an equally pressing 
problem. The present inadequate authority of the Department to regulate only 
the country buying by packers does not even scratch the surface. Country buy- 
ing by packers and nonpackers alike should be adequately policed by the De- 
partment and the necessary funds and legislative authority to accomplish that 
objective should be provided by Congress. 

We have no quarrel with the Department of Agriculture over the use that has 
been made of the pitifully inadequate staff and funds made available for ad- 
ministering the Packers and Stockyards Act. Since neither staff nor funds were 
adequate to perform all the responsibilities under the act, the greatest good for 
farmers has been accomplished by concentrating the efforts of the Department at 
the stockyard level. 

At the same time, a serious injustice has been done by permitting packers 
for more than 35 years to escape adequate regulation of their trade practices. 
There is little that can be done about the past, but we shall surely be remiss if 
we do not act promptly now to prevent this situation from continuing further 
into the future. 

It has also been said that this problem relates to an argument between the 
small packers and the large packers—or the Western States Meat Packers and 
the American Meat Institute. 

Please let us assure this committee that we have no argument with, and do 
not propose to become involved in an argument between packer groups. Our 
desires to have trade practices of packers administered by the Federal Trade 
Commission are twofold. 

One, it has the staff, experience, and money to run the program. Two, the 
part of our industry which is not operated by packers is regulated by the Fed- 
eral Trade Commission, but the part of our industry which is operated by the 
packers is regulated by the Department of Agriculture—in other words, a 
double standard has been set up. This means that producers and their co- 
operatives must have a set of regulations impesed upon them by the Federal 
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Trade Commission while large dairy operations by packers escape the jurisdic- 
tion of the Federal Trade Commission. Effective and sound administration 
dictates that jurisdiction over unfair trade practices must be lodged in one gov- 
ernmental agency. 

This argument is not made in any way to embarrass the present Secretary 
of Agriculture or this administration. This has been true for 35 years, and un- 
less the law is changed, it will continue to be true. 

We are concerned with the legislation under consideration for three principal 
reasons. 

First. Approximately 25 percent of the farm income from all cattle and calf 
marketings comes from dairy herds. In 1955, dairy farmers received $1.3 billion 
from the sale of beef and veal for slaughter from their herds. 

The Department of Agriculture is rendering an important and valuable service 
to livestock producers at the livestock level. It is the agency best qualified to 
administer the stockyards portion of the Packers and Stockyards Act and to 
regulate the country buying of livestock. We would like to see its staff and 
funds increased so it could do an even more effective job in this field. Con- 
sideration should be given to extending the coverage of the act to additional yards 
and to providing adequate authority to police the country buying of livestock. 
We believe sincerely that the interests of livestock producers will be better 
served if the Department concentrates its efforts and funds in this field, un- 
hampered and undiverted by responsibilities in a field more nearly related to 
that of the Federal Trade Commission. 

Congress is looking for ways to reduce the budget—not increase it. The 
Federal Trade Commission handles these cases in their regular course of busi- 
ness. It is obvious that the Department of Agriculture would have to establish 
a unit which would involve many people and would certainly require an addi- 
tional appropriation to do this job. 

It is difficult to escape the conclusion that those who support the position that 
additional funds must be raised to do a duplicate job in the Government must 
have some special motive, otherwise they would not desire business to be regu- 
lated under two administrative departments of the Government. 

Second. We are concerned directly with the oleomargarine advertising amend- 
ment to the Federal Trade Commission Act (15 U. 8S. C. sec. 55 (a) (2)). That 
amendment, in effect, prohibits the use in oleomargarine advertisements of dairy 
terms and phrases which represent or suggest that oleomargarine is a dairy 
product. 

The object of that legislation is to require oleomargarine to be advertised 
and sold on its merits, without trying to ride on the consumer acceptance and 
goodwill of the dairy farmers’ product. It provides a special standard, and 
a very good standard, for oleomargarine advertisements. The Federal Trade 
Commission is doing an excellent job of administering this law; and, as a 
result, most oleomargarine advertising is now on a higher plane. 

The Federal Trade Commission has ruled, in a case against Armour & Co. 
involving the advertising of Cloverbloom 99 oleomargarine, that packers are 
not subject to the oleomargarine advertising provisions of the Federal Trade 
Commission Act. Although there are general provisions in the Packers and 
Stockyards Act relating to unfair and deceptive practices, these provisions are 
not as strong and specific as those relating to oleomargarine advertising in the 
Federal Trade Commission Act. While it may be that the Department will 
be able to regulate oleomargarine advertising by packers, and an effort along 
that line is being made, we are concerned that the degree of regulation may 
be less effective. This could result from a difference in the wording of the 
law under which the Department acts or from the lack of adequate staff and 
funds in the Department for enforcement. 

After the Armour case was dismissed by the Federal Trade Commission 
March 30, 1956, the file was referred to the Department of Agriculture for con- 
sideration under the Packers and Stockyards Act. It is our understanding that 
the Department has investigated the case and is considering the issuance of a 
complaint to test the effectiveness of that act. 

Thus, we are faced with a condition under which nonpacker advertisers may be 
under one set of rules while packer advertisers may be under a less restrictive 
law. We believe that all oleomargarine advertisers, packers and nonpackers 
alike, should be subject to the same rule, administered by the same agency. 
The rule prescribed in the Federal Trade Commission Act is fair and effective, 
and the Federal Trade Commission is well-equipped through years of highly 
specialized experience to handle its enforcement. 
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Third. Dairy cooperatives are in competition with packers in the merchandising 
of dairy products. They are protected by the Federal Trade Commission against 
unfair trade practices by competitors other than the packers. But their packer 
competitors are specially protected by law from action by the Federal Trade 
Commission; and the Department of Agriculture has been so hampered in its 
enforcement of the Packers and Stockyards Act that, in effect, they likewise 
enjoy a special immunity under that act. 

Dairy cooperatives are themselves subject to the Federal Trade Commission 
Act and find themselves subject to a degree of regulation not applicable to their 
packer competitors. 

The ice-cream cases furnish a current example of the harm that ean result 
from such a situation. The Federal Trade Commission began an action in 1954 
to force a discontinuance of such trade practices as the furnishing of credit, 
cabinets, discounts, etc., by ice-cream manufacturers to retail outlets. Large 
and well-financed companies, by such practices, are in a position to attract 
customers away from smaller companies unable to offer similar services. In 
like manner, if the packers are permitted to use these practices while nonpackers 
are not, the packers are placed in a position to undermine the business of their 
competitors. 

Complaints were issued by the Federal Trade Commission in February 1954, 
and hearings have been held beginning in 1954 and extending down to the present 
time. No initial decisions or orders have been entered as yet in any of these 
sases. The Department of Agriculture issued a similar complaint against 
Swift & Co. under the Packers and Stockyards Act in January 1955. Hearings 
on this complaint began in June of this year. Thus we have 2 different agencies 
conducting 2 different investigations under 2 different laws to stop the same 
unfair trade practices. 

The most effective way to correct this, it seems to us, is to make all ice-cream 
manufacturers, packers and nonpackers alike, subject to the same law, admin- 
istered by the same agency. 

You will hear, or no doubt have heard, that all agricultural products should be 
taken care of: and various regulatory provisions dealing with agricultural 
products, administered by the Department of Agriculture, and not by another 
agency of the Government. 

If there is any basis for this theory as applied to the merchandising and adver- 
tising of meat products, then the Secretary should also have authority to regulate 
cotton-textile mills and the advertising of ladies’ ready-to-wear garments. 

This argument, it seems to us, must have some hidden meaning since it is 
applied only to the Packers and Stockyards Act. Why is it that only some of 
the large packers are unhappy with the Federal Trade Commission’s regulation 
of trade practices? The food industry generally is willing and happy to be 
regulated by the Federal Trade Commission: and a great number of food 
industries have or will testify before this committee to that effect. What 
motives can some of the packers have for wanting to be regulated by the 
Department of Agriculture? One reason must be that these groups realize the 
Department of Agriculture does not have the money, that there is very little 
likelihood that the additional funds will be forthcoming, and that, therefore, 
they will remain unregulated with respect to trade practices. When one’s house 
is in order, the police are not unwelcome. 

Possibly one of the strongest arguments in favor of this legislation is the 
strong opposition of the big packers. 

One of the arguments being advanced in opposition to this legislation is that 
the Secretary of Agriculture needs to control the marketing and other activities 
of packers to enable him better to enforce the stockyards provisions of the 
Packers and Stockyards Act. We are unable to see the merit of this argument. 
Although the provisions of title IT have been available, the Secretary’s report of 
April 4 does not disclose that any great use has been made of them in the last 
35 years. The exemption they give the packers from FTC control is much too 
high a price to pay for any effectiveness they may add to the livestock provisions 
of the act. If more authority is needed for effective control of livestock market- 
ing, the authority should be provided directly by strengthening the livestock 
provisions of the act. 

Increased activities in the unfair trade practices field by the Department of 
Agriculture are being planned and additional funds for administering title IT 
are to be requested of Congress in the Department’s next budget request. We 
believe it would be a mistake to build up a “little FTC” within the Department 
of Agriculture, partly because it would be wasteful duplication and partly because 
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it would still leave unresolved the inequality inherent in different laws admin. 
istered by different agencies. 

Legislation in the form of H. R. 7743 has been introduced and is now pending 
before this committee. 

This bill does not reach the real issue before you, namely, what to do about 
the exemption from the Federal Trade Commission Act which the big packers 
have enjoyed for 35 years. The big packer exemption is fully preserved in H. R. 
7743, unmolested in the slightest degree. Packers “with respect to any activity” 
would remain subject to the Packers and Stockyards Act and be fully protected 
against effective control of their unfair trade practices by the FTC. 

One provision of H. R. 7748 would remove the FTC exemption for chainstores, 
although a subsequent provision appears to restore it. One result of taking 
chainstores out of the exemption would be that it would stop focusing attention 
on the packer exemption. 

H. R. 7743 would retain for the Secretary of Agriculture control over pack- 
ing plants where the corporation owning or operating the plant is principally 
engaged in the packing business, but the Secretary would not have control over 
plants not principally engaged in the packing business. This would further 
aggravate, instead of correcting, the situation by extending the unequal appli- 
cation of different laws administered by different agencies to packing plants, 
some plants being subject to control by the Secretary and some to control by the 
FTC. The big packers, under this provision, would continue to enjoy the special 
protection from FTC control now provided by law. 

We are particularly concerned with the proposal in H. R. 7743 to extend the 
Packers and Stockyards Act beyond packers and live poultry dealers to include 
“any other person with respect to buying livestock or live poultry for purposes 
of slaughter.” 

This would appear to make it possible for any corporation to become subject 
to the Packers and Stockyards Act by the simple expedient of buying a few 
chickens or livestock now and then for purposes of slaughter and sale in inter- 
state commerce. The only control which the Secretary would have over such a 
corporation would be related to buying the livestock or live poultry, and there 
are no enforcement provisions in H. R. 7743 even for this limited control. 

Having thus made itself subject to the Packers and Stockyards Act, the cor- 
poration would automatically become exempt from the Federal Trade Commis- 
sion Act under section 5 (a) (6) of that act (15 U. 8S. C., sec. 45 (a) (6)). 
The FTC exemption applies to the corporation and not just to the matters cov- 
ered by the Packers and Stockyards Act. The unfair trade practices of the 
corporation, therefore, would be free of control by either FTC or the Secretary. 

It has been suggested that the Federal Trade Commission be authorized to 
proceed against unfair trade practices under the Packers and Stockyards Act 
when requested to do so by the Secretary of Agriculture. But no action could 
be brought against a packer unless the Secretary gave his permission. We are 
unable to see that this would accomplish anything. What is needed is to make 
packers subject to the Federal Trade Commission Act and to Federal Trade 
Commission action whenever they violate the law. 

In conclusion, we would like to see the Department of Agriculture continue 
to concentrate its funds and efforts at the livestock buying level. There is much 
work that yet remains to be done in this field. It is our belief that the interests 
of farmers will be better served if the Department’s activities are unhampered 
and undiverted by responsibilities in fields that are more properly the province 
of the Federal Trade Commission. 

At the same time, the inequity that currently exists from the freedom from 
regulation enjoyed by the packers and some of the chainstores must be termi- 
nated. The practical and effective way to do that is to make them subject to 
the Federal Trade Commission Act and to Federal Trade Commission action 
on equal terms with their competitors. 

We urge you most earnestly to disapprove H. R. 7748 and to favorably report 
instead legislation designed to accomplish the objectives presented in this 
statement. 


The Cramman. We are glad to see you, Mr. Sanders, and to have 
you appear here. You know we are pressed for time, so be as brief 
as you can. 
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STATEMENT OF C. T. “TAD” SANDERS, SECRETARY OF THE AMERI- 
CAN NATIONAL LIVESTOCK AUCTION ASSOCIATION 


Mr. Sanvers. I am prepared to answer such questions about the 
auction-market industry as any members of your committee might 
care to ask. 

Mr. Chairman and members of the committee, the American Na- 
tional Livestock Auction Association is the only national organiza- 
tion of the livestock-auction-market industry. Such industry 1s com- 
posed now of approximately 2,322 independent livestock-auction mar- 
kets, each providing a market for livestock where livestock are con- 
signed to the auction-market owner for sale on a commission basis, 
and sold by auction. Various other stockyard services are performed 
in the course of the auction-market operation. 

The 2,322 livestock-auction markets, located in every State, sold 
in 1955—the last year in which official USDA statistics were com- 
piled—one-third more cattle and calves than sold at the 64 terminal 
or central markets. About two-thirds the number of hogs and four- 
fifths the number of sheep and lambs were sold by the auction markets 
in the same year as the number sold at the terminal markets. 

My name is C. T. “Tad” Sanders. I am executive secretary and 
counsel of the American National Livestock Auction Association. 
My statement to this committee is primarily on behalf of the live- 
stock consignors to the auction markets speaking through their mar- 
kets. 

Our organization has placed itself firmly of record before the Sen- 
ate Antitrust and Monopoly Subcommittee in support of S. 1356 
without change or amendment. Our position has been reaflirmend 
throughout the industry by the adoption of a resolution at our 
national convention recently concluded on June 22, 1957, urging the 
enactment of S. 1356 into law. 

It is worthy of note that the auction market industry came into 
existence since the enactment of the Packers & Stockyards Act of 
1921. As Mr. Wheeler McMillen, vice president of Farm Journal, 
Ine., a recognized authority in agricultural circles, recently phrased 
it, our industry— 





found a need for a kind of service and has performed that service. The im- 
provement of selling our livestock is a highly important task. 

Our markets are familiar with title IIT of the Packers and Stock- 
yards Act dealing with trade practices and financial responsibility 
of livestock markets, stockyards and market agencies in the services 
they perform. This portion of the act is designed primarily for the 
protection of the livestock producer and feeder in the marketing of 
his livestock. 

Title IT of the Packers and Stockyards Act is separate and distinct 
in both intent and application, from title III. Just prior to the 
enactment of the Packers and Stockyards Act, effective action was 
taken to divorce the meatpacking industry as it then existed from its 
monopolistic control and influence over the public stockyards. 

The act vested jurisdiction in the Department of Agriculture over 
unfair or monopolistic trade practices of meatpackers. History of 
the events leading to the enactment of the act leads to the conclusion 
that the primary reason for this responsibility being placed in the 
Department of Agriculture was to safeguard against a repetition of 
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the meatpackers’ price depressing influences over the public stock- 
yards operations. 

However, the fair trade practice provisions of title II in applica- 
tion and administration today transcend beyond the scope of 1921. 
Taking into account today what is involved in the administration and 
enforcement of fair trade practice provisions of title IT applicable to 
the meatpacking industry, we sincerely believe that this can most 
effectively be carried out by the Federal Trade Commission. 

We do not believe that the recent doubt cast in respect to Federal 
Trade Commission jurisdiction over the other food industries because 
of the definition of a “packer” as contained in title II, is any justi- 
fication for an attempt to redefine what a “packer” is under the law 
of fair-trade practices applicable to the packing industry. The rem- 
edy in our opinion is to place the responsibility for administration 
and enforcement of existing law where it rightfully should be. 

This in no way need detract from the responsibility or authority 
of the Department of Agriculture in the administration of title III 
pertaining to livestock auction market or stockyard operations and 
the fair-trade practices involved in such operations. 

We hope to be privileged to present to this committee in the near 
future certain proposed changes to title III we believe to be dictated 
by present-day operations and services in the livestock market indus- 
try. These proposals would greatly improve this part of the present 
law in the public interest and in keeping with its basic intent and 
purpose of the protection of the livestock public in dealing with all 
types of market agencies rendering selling, buying, and ‘stoc kyard 
services. 

We are opposed to H. R. 7743 as it attempts to redefine a “packer” 
or the packing industry, simply for jurisdictional purposes as be- 
tween two governmental agencies. No difficulties appear foreseeable 
with the present definition when authority for administration and 
enforcement of existing fair trade practice laws pertaining to the 
meatpacking industry, or as that industry may engage in other process- 
ing or merchandising fields, is placed in the agency est: iblished by 
Congress to prevent monopoly and supervise fair competiti on. 

Any clarification of the law that would insure that the Depart- 
ment of Agriculture does not find itself in respect to its supervision 
of livestock markets and their operations, similar to that apparently 
true of the Federal Trade Commission in respect to the food industry 
and food merchandising, would seem sound. 

We would favor such action without any equivocation. Thus, 
should there by any need to specify the authority of the Dep: .rtment 
of Agriculture in investigational work or otherwise in the sinaknnale 
ing industry, as that work relates to its obligation to administer and 
enforce the law applicable to livestock market operations, set forth 
in title ITI, we feel such action should be taken. 

We deeply and sincerely feel that the basic consideration by this 
committee in respect to the issues raised at this hearing must be to 

take those steps that insure to the livestock producer and feeder, safe- 
guards against the price-depressing effects of unfair trade practices 
in the basic product he has to sell. 

That must be the governing principle whether those unfair trade 
practices relate to marketing of the live animal, or purchase of them 
mm any manner, processing of livestock products, or merchandising of 
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meat products. In that approach the whole consumer public is pro- 
tected as well, through free, truly competitive processes. 

Dealing with the meatpacking industry, as our auction markets do 
daily in perfoming their services, I cannot help but be reminded of 
the rather sound admonition recently of one of the stockholders to the 
president of the meatpacking company in which he owned stock, as 
repeated in one of the industry’s trade magazines: 

If you and the other officials expect your company to survive, I suggest that 
you take some steps to do some hard and fast merchandising and make some 
money this year. 


We firmly believe that “hard and fast merchandising” in the meat- 
packing industry is best encouraged and kept free of unfair trade prac- 
tices under supervision of the Federal Trade Commission. 

The CHarrman. We thank you very much. 

Mr. Sanvers. Thank you, Mr. Chairman. 

Mr. Poacr. May Lask this before you leave ? 

Do you feel that they should be restricted in the livestock industry ‘ 

Mr. Sanpvers. Sir, that is a broad question, and I feel that it pre- 
sents no great threat to livestock industry, because I look at it, turn- 
ing it around the other way, I feel that the livestock producer in the 
marketing of his cattle should have every freedom of choice in doing 
that; if he wants to develop his business on into the processing of beef, 
I think he should be free to do that. And maybe the answer would lie 
there. 

I look the more at it as his opportunity, rather than for the meat 
processor getting down into feeding and processing, if you get what 
I mean. 

Mr. Poace. I do not agree with you. But I don’t want to take the 
time to go into that. Do you feel that this problem presents a field 
in which there should be an overlapping of authority, a concurrent 
jurisdiction in both the Department of Agriculture and the Federal 
Trade Commission ? 

Mr. Sanpers. Yes, sir; I do. 

Mr. Poage. All right. Thank you. 

The Cuarrman. Thank you very much, Mr. Sanders. 


Mr. Wallace Campbell. 


STATEMENT OF WALLACE CAMPBELL, DIRECTOR, WASHINGTON 
OFFICE, COOPERATIVE LEAGUE, U. S. A. 


Mr. Campsety. If I may, Mr. Chairman, because of the pressure 
of time, and because you have had other technical witnesses before 
you, I would like to give my technical material for the record, and 
just talk with you for my allocated time. 

The CuatrmMan. Do you have a prepared statement ? 

Mr. CaMpseELL. I have turned that over for the record. 

The Cuatrman. To the reporter? 

Mr. Campsett. Yes. 

The CHatrrman. Express generally what your views are concerning 
the Hill bill. 

Mr. Campse... For identification, I am director of the Washington 
office of the Cooperative League, which as you know is the federation 
of consumer purchasing and service-type cooperatives. 

We are opposed to the Hill bill, and in support of the Dixon bill. 








JURISDICTION OF PACKERS AND STOCKYARDS ACT 215 


















We feel there are oftentimes when a good bill may very well be used 
to prevent the right action, and we are afraid that that is what has 
happened here, that, although the Hill bill would take one step to 
correct one thing that is wrong in the law, what we need is right action, 
and we feel that the right action is indic ated in the bipartisan interest 
that has been shown both in the Senate and in the House in action 
which gives jurisdiction over the monopoly terms and unfair trade 
which transfers it from the USDA to the Federal Trade C ommission. 
This is not opposed to the Hill bill itself, but we feel that it is being 
used to prevent the kind of action which is called for in today’s 
situation. 

The Cuatrman. What situation causes you to take that position? 

Mr. Campsetu. Right now there are two major factors: One is long- 
standing inequity in the food and general merchandising field which 
was the exemption of the meatpacking industry from any policing, 
any effective policing at all toward merger monopoly, and unfair-trade 
practices. 

The Department of Agriculture does not have a staff nor the money, 
and as you indicated this morning in this long series of exeminations 
with the Department of Agriculture, it has not asked for the money 
to really fully police title LI. 

So the meat industry for 34 years has been exempt from any effective 
policing in terms of trade practices, monopoly trends, and increasing 
economic control of the industry. 

The second thing that has happened—and the Hill bill wants to cor- 
rect that smaller thing that has happened—is that chainstores, restau- 
rants, and other people in the food industry have spotted this loophole 
and have decided they would get into the loophole and get away from 
any policing at all from fair ‘trade practices as affecting this part of 
the food industry. The Hot Shoppes here in town, the Food Fair, a 
little oil refining company up in New Jersey, 15 of the major corporate 
food chains in the United States, have all sought and secured exemp- 
tion. The Great Atlantic & Pacific Tea Co. now is exempt from juris- 
diction by the Federal Trade Commission because it has sought 

The CuatrmMan. May I interrupt? What is that? 

Mr. Camppett. They have now purchased a packing plant and they 
are now exempt from jurisdiction because they are classified as a 
packer. 

The Cuamman. Reading title IV of the Packers and Stockyards 
Act, subsection 405, it states : 
Nothing contained in this act, except as otherwise provided herein, shall be 
construed (a) to prevent or interfere with the enforcement of, or the procedure 
under, the provisions of the act entitled “An act to protect trade and commerce 
against unlawful restraints and monopolies,” approved July 2, 1890, the act en- 
titled, “An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914— 
that is the Clayton Act, and the first one was the Sherman Act, the 
Interstate Commerce Act, as amended, the act entitled “An act to pro- 
mote export trade, and for other purposes,” approved April 10, 1918, 
and so on and so forth. 

So the Packers and Stockyards Act specifically provides that noth- 
ing in that act shall in any way interfere with the enforcement of the 
Sherman Act, or the C layton Act, or any other acts which deal with 
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You make the broad statement that these operations have been free 
from policing. 

Mr. Campset.. That is right. 

Mr. Poace. If so, I do not know why that should be, because, in 
passing the Packers and Stockyards Act, Congress had in mind the 
possibility of some interference with the enforcement of the Clayton 
and Sherman Acts. 

Mr. Campsety. I am not an attorney, Mr. Chairman, so I will have 
to speak as a layman. The most recent case which has come up has 
been the Food Fair case, in which the Food Fair, which as you know 
is a substantial food chain, has applied for an exemption under juris- 
diction of the Federal Trade Commission, and has been upheld on that 
basis on the grounds that it owns a part interest in a packing plant. 

Mr. Poace. The Food Fair Co. claims to be exempt ? 

Mr. CAmppetu. Yes. 

Mr. Poacr. There is no court that has held that they are in fact 
exempt from these acts. 

Mr. Campsetu. The examiner in the Federal Trade Commission has 
held that they are exempt, and the Federal Trade Commission as a 
commission has not ruled against them. 

Mr. Poace. All right. 

Mr. CampsetL. So they have been exempt. 

Mr. Poace. Just because they own 20 percent of a packing plant? 

Mr. CampseLu. Yes, so that under that exemption, under the ruling 
and the present procedures of the Federal Trade Commission they and 
19 other major food chains of the United States are now exempt. 

Mr. Poacr. All right. Suppose I agree with you and say they are 
exempt from the Federal Trade Commission, they are not exempt 
from the Sherman Act nor the Clayton Act. 

Mr. Camrpsett. The Department of Agriculture 

Mr. Poacr. The general law is there to prosecute them. 

Mr. Campsetu. The Department of Agriculture is not policing that 
part of the act, and has not asked for more money to do any more than 
they have before. 

Mr. Poace. There is the possibility of policing the functions which 
have been delegated to other agencies by Congress. 

The Department of Justice is still in operation, and the Sherman 
and Clayton Acts are clearly understood throughout the country. If 
the Food Fair Co. has violated the Clayton or Sherman Acts they 
have not been granted any immunity that I know about. 

Mr. Campreti. The chairman of the Federal Trade Commission 
in his testimony I think before the Senate Committee, said that they 
do not. have jurisdiction, and I understood from a question Dr. Dixon 

raised today that you are asking the chief counsel of the Federal Trade 
Commission, so you will get more precise legal information. 

Mr. Drxon. May I read Mr. Kintner’s statement—the general coun- 
sel of the Federal Trade Commission, to a subcommittee on May 1, 
1957, where he said: 

The bill proposes to amend both the Federal Trade Commission Act and the 
2ackers and Stockyards Act. This is the case, because under existing law. 
the jurisdiction by the Commission in the area with which th is bill would deal 
is restricted by statutory provisions in both acts. Section 5 (a) (6) of the 


Federal Trade Commission Act, by reason of an amendment made in 1938 of 
said act, contains an exception to its jurisdiction of: 
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Persons, partnerships, or corporations subject to the Packers and Stockyards 
Act, 1921, except as provided in section 456 (b) of said act. 

On and after the enactment of this act, and so long as it remains in effect, 
the Federal Trade Commission shall have no power or jurisdiction so far as 
relating to any matter which by this act is made subject to the jurisdiction 
of the Secretary, except when the Secretary of Agriculture, in the exercise of 
his duties hereunder, shall request of the said Federal Trade Commission that it 
make investigations, and report in any case. 

The Cramman. I suppose that is accurate, but that is beside the 
yoint. Even though the Federal Trade Commission does not have 
it, the Department of Justice is the law-enforcement agency of the 
Federal Government. They are charged with the responsibility of 
policing and enforcing the Clayton and | Sherm: in Acts. 

Mr. Dixon. I think that was the controversy over in the Senate. I 
am not a lawyer enough to make a comment. 

Mr. Hacen. As I understand it, in so far as the unfair trade prac- 
tices are concerned which may or may not amount to monopoly, under 
the definition of the Sherman or Clayton Acts, the only protection 
the small businessman has is the Robinson-Patman Act. That is the 
protection for small business. You don’t get the kind of protection 
that you get out of the others that you get out of the Robinson-Pat- 
man Act. 

This statute you are talking about specifically 

The Cuatrrman. They are part of the Clayton Act. 

Mr. Hagen. Yes; regardless of the statute it was attached to it the 
Packers and Stockyards Act took jurisdiction away from the Fed- 
eral Trades Commission the investigating agency and placed it in the 
Department of Agriculture. 

The CuarrmMan. You agree that they are taking it away from the 
Federal Trade Commission. 

Mr. Hagen. Yes; effectively. 

The Cuarrman. The Department of Justice does that. 

Mr. Campse.tu. The FTC is specifically 

Mr. Poacr. The present law prohibits them from going into certain 
matters where jurisdiction depends on certain acts. 

Mr. Dixon. With one exception. 

Mr. Poacr. Where they ask for it. Would it not solve the prob- 
lem you raise if we simply repealed that provision and did allow 
the Federal Trade Commission to go into these matters concurrently 
with the Secretary of Agric ulture? W hy isn’t that the simplest way 
out of the whole argument ? ? 

Mr. Dixon. I have a bill drawn up by the legislative counsel to do 
that, to bring about that same result. 

Mr. Poacr. Wouldn’t you agree that was probably the simplest 
way to handle this w hole matter? We are saying that somebody is 
not doing all that is to be done to enforce the law. Isn’t the w ay to 
achieve enforcement or get where nobody can say you cannot do it, 
to let them both enforce it, let them both make investigations, and 
then we won’t have any of this where we can say we passed the buck 
from one to the other. 

Mr. Dixon. I would not say “No” to your other question. 

Mr. Poacr. Have you concluded ? 

Mr. Drxon. I would have one other statement I would like to make 
in regard to that statement that you asked the witness. 

The Crarrman. All right. 
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Mr. Dixon. I refer to the Packers and Stockyards Act of 1921, 
page 12, title IV, section 404, and I quote: 

The Secretary may report any violation of this act to the Attorney General of 
the United States who shall cause appropriate proceedings to be commenced and 
prosecuted in the proper courts of the United States without delay. 

I maintain that the law is clear that USDA has jurisdiction. 

The Cuarrman. That is right. They have general supervision of 
the policing of all law enforcement. 

We thank you very much, Mr. Campbell. 

Mr. Jonxs. One thing more to see if I understood correctly. Did 
you mention a minute ago some oil company in New Jersey ? 

Mr. Campseti. A vegetable oil company. 

Mr. Jones. V egetable oil company ? 

Mr. Campset. Y es; not petroleum. 

Mr. Jones. They had acquired an interest in a stockyard and be- 
cause of that had 

Mr. Campsetu. They are ruled a packing plant, ruled to be a packer 
and therefore exempt. 

The Cuarrman. Who made this ruling? 

Mr. Campseii. Apparently the Department of Agriculture. 

The Cuarrman. What? 

Mr. Campsetit. The Department of Agriculture. There is a list 
of some 1,500, or it is 15,000, businesses which are exempted under 
these laws, including the 15 largest chains in the country. 

The Cuarrman. You mean because they have acquired an interest 
in a packing plant ? 

Mr. Campsetu. Yes. 

The CuatrMan. 1,500 of them ? 

Mr. Campsett. The USDA said 1,500. It now lists 1,500 businesses 
which are under the jurisdiction of the USDA and, therefore, exempt 
from any of the Federal Trade Commission controls on unfair busi- 
ness practices.. And they are the A. & P., Safeway, and American 
Stores, Food Fair, First National Stores, Kroger, , National, et cetera. 

The Cuatrman. What do you mean? 

Mr. Campsety. That is the technical part of my statement. 

The CuarrMan. What are you reading from? 

Mr. Campset. That is in the technical part of my statement. 

The CuatrMan. Where did you get that information ? 

Mr. Campsetu. I got that information—part of it from the Fed- 
eral Trade Commission and part of it from the Senate staff investi- 

gating this situation. 

The CHarrman. That is not from any official document? 

Mr. Campsett. I will have to go back and get my sources on the 
names of the organizations. 

The Cruatrman. I am not talking about the names of the organi- 
zations. You might talk to an individual down there. You know 
those firms you refer to are not exempt from the laws—the Sherman 
and Clayton Acts and the Robinson-Patman Act. 

Mr. Camppsett. They are under the jurisdiction of the USDA. 
Until the Secretary of Agriculture asks the Federal Trade Com- 
mission to take jurisdiction and surrenders jurisdiction, then these 
firms could be subject to that act. But the best attorneys we know 
tell us that what we need are the O’Mahoney-Watkins bill or the 
Dixon bill and the others here strictly bipartisan. 
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The document you meant I referred to, the sources here 

The Cuatmrman. May I interrupt you? I don’t think anybody on 
this committee wants any chainstore or any other corpor ate enter- 
prise to be exempt from the force and effect of any Federal law by 
virtue of any loophole that happens to be in the Packers and Stock- 
yards Act. ‘T cannot imagine any agency of the Government or any 
court of the land giving immunity to a cor poration like du Pont or 
Standard Oil because they happen to go down into my district and buy 
a little packing plant. That does not “make sense to me. 

If that is what we need to provide against, I think this committee 
will be unanimous in providing that no such loophole shall exist. 

I do understand that there is controversy on the item you talked 
about. 

So far as this committee is concerned, I don’t think we need fear that 
will happen. We should extend the relief that we need, but to amend 
the act so as to transfer all of the functions of Agriculture to the 
Federal Trade Commission, I don’t think that is necessary. I do not 
see why that should be done, unless somebody can tell me. 

Mr. Campsett. That is what I am trying to do. 

The CuHarrMan. You are trying to illustrate it like every other 
witness who has been here complaining about something, but they 
do not present concrete evidence of the “fact that the De ‘partment of 
Agriculture has ignored any violation of the law. 

Mr. Campsety. Well, Mr. Chairman, if I m: ay plead my case, I have 
had about 4 minutes of uninterrupted time. 

The Cuarrman. We will not interrupt you any more. 

Mr. CampsE.Lu. May I say first that the source of the information 
on the number of chains and on the companies is the USDA Agri- 
cultural Marketing Service list 1921 as amended, and the report is 
dated June 18, 1956, and I think it might be well for the entire list of 
some 1,500 to be made part of the record, if you are willing. 

The Cuarrman. There is no need to put them in. Give us a few of 
the companies. 

Mr. CampseE.. I listed the 15. 

Mr. Drxon. I don’t think it is necessary. 

The CuartrmMan. I don’t think we need to put all of that in. 

Mr. Campse.u. This could go into your file. 

The Crarrman. You have information you may submit for the file; 
yes. We will not put it inthe record. What do you have? 

Mr. Camesety. This is the Agricultural Marketing Service as of 
June 18, 1956. 

The CuHarrMan. You say that 1,500 companies own 20 percent ? 

Mr. Camper... This includes the largest food chains in the country 
and a whole bunch of miscellaneous organizations. But, Mr. Chair- 
man, I would like to make the major point which I think is obscured 
by the one loophole and that is this: that this inequity, which you 
recognize as being so bad now, is only an added loophole on ‘the 
basically incorrect and inequitable situation, and that is even if you 
say that the food chains and these others cannot get this exemption. 

‘What needs to be done is to see that the meat industry which in- 
volves more than $10 million of consumer expenditures should also 
be subject on the trade practices the retail sales and wholesale dis- 
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tribution to the Federal Trade Commission just like all of the rest 
of the food industry. 

That is the basic point, that the meat industry now because of this 
situation is not subject to the kind of policing in trade practices and 
mergers and monopolies as the rest of the food industry and the 
basic distribution industry. This is a_ grave inequity. Why 
shouldn’t the meat industry be exempt when the rest of agriculture is 
not exempt, when the milk industry is not exempt and the potato in- 
dustry is not and the cotton industry is not exempt. 

The Meat Institute and the meat industry are trying, if I may say 
so, to get one loophole plugged without correcting the very great in- 
equities that more than $10 million business is not policed today for 
fair trade practices. And you have a concentration of growth in here 
where Swift and Armour now are getting away with murder. 

The Cuatrman. That is a raw statement that they are getting away 
with murder; yet we are almost ready to conclude these hearings and 
no witness yet has given us any concrete evidence indicating that they 
have violated any law or that there has been any misdemeanor, much 
less murder. 

These companies, if they are exempt by virtue of this loophole, I, 
for one, would want to close the loophole. I have no brief to hold 
for any meatpacker, large or small. I think they all should be sub- 
jected to policing and to the antitrust laws. I am hoping we can hear 
from the Federal Trade Commission, and find out whether or not this 
Government of ours has tolerated any such thing as permitting “mur- 
der” as you indicated and other witnesses have stated. 

Mr. Camppetit. My phrase “committed murder” does not mean that 
they killed anybody. 

The Cuamman. I know what you are talking about. The point 
is, we have been promised this concrete evidence, but no facts have 
been submitted as yet. 

Mr. Campsetu. In the investigation in 1919 the evidence showed 
shocking practices in the meat industry, but by this Packers Act the 
meat industry was then turned over and made ex cempt from any 
jurisdiction except the Department of Agriculture. The Depart- 
ment is doing an excellent job in policing the practices down at the 
stockyard level and we do not want to take that away. 

The Department is doing the job that the Department should do 
and should be expected to do on all of these things except the trade 
practices as they affect the retail industry—this is where we need 
to get to the basic problem. 

The Cramman. We understand your position. I think you have 
made it very clear, and presented it very forcefully. I would like 
to ask one question before you leave. 

Have you, representing the Cooperative League, submitted to the 
Department of Agriculture any complaints indicating that any of 
these compi inies violated the law ? 

Mr. Campsetu. We have not. 

The Cuarrman. You have not. I have asked that question of about 
everybody who has appeared. One witness has been kind enough, 
the Western States Meat Packers Association, to submit some evidence 
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which the committee will consider in its hearings, and those com- 
plaints have been filed. 

It seems to me that if we have been going on all of these years not 
knowing whether or not these companies have immunity, that indi- 

ates it needs some attention. 

I should like to have somebody here, perhaps from the Department 
of Justice. 

Mr. Campsety. I wish the Department of Agriculture would open 
its files on the complaints that it has that the w itnesses said this morn- 
ing they are just acknowledged by a letter. 

The Crarrman. We will ask the Department to bring up its file 
of complaints and we will see whether they are just formal complaints 
or pieces of paper or just what happened. 

Have you concluded now ? 

Mr. Campsett. I am very happy to say that I am aware of the com- 
mittee’s interest. I know that you do not want to take from the De- 
partment of Agriculture something that legally belongs to them. And 
I think that the jurisdiction on these other things affecting the pro- 
ducer are being carried forward but these things ‘that affect the broad 
industry as a ‘whole are not being policed and I hope that you will 
take care of that. 

The CHarrMan. Suppose you take what Mr. Poage said, add to 
this section 405 that I read from a moment ago, and say, take out the 
20 percent ownership provision and say nothing in this act shall give 
immunity to any person, firm, or corporation who violates the Clayton 
Act, Sherman Act, or any other Federal act. Would not that take 
care of it? 

Mr. Campse.u. If you leave the jurisdiction of that in the Depart- 
ment of Agriculture ‘with no money and with no staff to do the job, 
we will be right back where we started from. 

The Crarmman. Mr. Poage’s idea was that, if we did that, they 
would not be given immunity from these other Federal laws, then 

the Federal agency can move in and function where it is supposed to, 
and every Federal department—the Departments of Justice and Agri- 
culture can do likewise. 

Mr. Campseti. If the FTC is told they have jurisdiction over the 
meat industry, then that would correct the inequity. 

The CuatrmMan. We will find out from the Federal Trade Commis- 
sion before we close the hearing just what they do hold on that. 

Mr. Jounson. I think Mr. Norton from the National Milk Pro- 
ducers said he had been down to the Department of Agriculture and 
could not get any action. 

The Cuarrman. He went down and talked with them. I am talking 
about filing a formal complaint. You cannot expect a Federal agency 
to conduct an investigation because somebody makes an inquiry. 

Mr. Drxon. I suggested that the FTC General Counsel, Mr. Kint- 
ner, be invited in here and called as a witness. I know Mr. Kintner 
has been out of town during our hearings but will be back tomorrow. 

Mr. Hagen. Will you yield? Why not include the Attorney Gen- 
eral or the other spokesm: in of the Department of Justice? 

Mr. Dixon. If the chairman is agreeable to that I will include that. 

The CHarrmMan. Let us go off the record. 

(Ott the record.) 
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(The prepared statement of Mr. Campbell is as follows :) 


STATEMENT OF WALLACE J. CAMPBELL, DIRECTOR OF THE WASHINGTON OFFICE, 
COOPERATIVE LEAGUE 


The Cooperative League of the United States of America is a national federa- 
tion of consumer, service, and purchasing cooperatives. Its members include 
farm and city consumers organized to meet their own economic needs. The 
league has a long tradition of opposition to monopoly and support for antitrust 
laws and the protection of the consumer through both economic and legal action. 

The Cooperative League supports wholeheartedly the bills introduced by a 
distinguished group of Members of both the House and Senate, calling for the 
transfer of jurisdiction over unfair trade practices in the meatpacking industry 
from the Department of Agriculture to the Federal Trade Commission. We are 
particularly pleased to know that Senators O’Mahoney and Watkins are joined 
in this bipartisan action by Congressmen Celler, Dixon, Berry, Metcalf, and 
Bentley, in bills which are designed to accomplish this purpose. 

In our judgment, the law as it now stands provides one of the biggest and most 
inexcusable loopholes in the antitrust laws as they affect the conduct of business 
in American industry. We believe that the bills before this committee would 
plug that loophole by creating sounder and more equitable administration of 
the antitrust laws as they affect industry as a whole. 

It is one of those queer quirks of legislative history that the meatpacking 
industry is exempt from jurisdiction of the Federal Trade Commission. The 
investigation of packers and stockyards in the early 1920’s brought congres- 
sional action which should have initiated a long history of protection of the con- 
sumer from potential monopoly practices in the meat industry. Instead, the 
Packer and Stockyards Act of 1921 placed enforcement of antitrust laws in the 
United States Department of Agriculture. 

In the 36 years which have passed since the USDA was given responsibility 
for enforcement of the Packers and Stockyards Act, only 3 court cases relating 
to sale and distribution of meat have been brought to trial. While 32 cease 
and desist orders have been issued, only 8 have pertained to meat merchandis- 
ing in those 36 years. Since 1940 practically no enforcement has been attempted 
relating to unfair trade practices in the industry. No action has ever been taken 
on mergers or combinations in restraint of trade in the more than a third of a 
century. 

It would be difficult, if not impossible, for any Secretary of Agriculture to 
enforce the act with administration set up as it is today. No appropriation has 
been asked for or made by the Congress for enforcement of the act. A very 
emall staff in the Agricultural Marketing Service is responsible for adminis- 
tration. That Commodity Division is responsible also for market news service 
and Federal meat grading, both of which depend upon packer cooperation for 
their success. 

The FTC, on the other hand, has staff trained specifically for policing trade 
practices and other antimonopoly aspects in the regulation of industry. The 
FTC staff is equipped to do the job at hand, and, although the staff is not large, 
it is in substantially better position than USDA to carry on this work. 


INCREASED CONCENTRATION IN THE MEAT INDUSTRY 


When the Federal Trade Commission made its initial investigation of the 
meat industry, beginning in 1917—just 40 years ago—the Big Five packers were 
developing tremendous economic empires and combinations which President Wil- 
gon referred to as exercising almost unlimited financial power. The investiga- 
tion showed that these giants in the trade were using their power unfairly and 
illegally to manipulate livestock markets, restrict interstate and international 
food supplies, control the price of dressed meats and other foods, defraud both 
producers and consumers of food, crush effective competition, secure special privi- 
leges from railroads, stock companies, and municipalities, and profiteer. The 
Antitrust Division of the Department of Justice entered an antitrust suit against 
the Big Five, which was settled by the signing of a consent decree. 

Today the Big Two, instead of the Big Five, dominate the industry. Swift and 
Armour together slaughter 40 percent of the livestock killed in federally inspected 
establishments, while the 10 largest companies (including Swift and Armour) 
slaughtered 50 percent of the cattle, 60 percent of the calves, 70 percent of the 
hogs, and 77 percent of the sheep under Federal inspection. 
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The FTC, in a report in 1947, showed that Armour and Swift together owned 
54.7 percent of the net capital assets of the meat industry, and that the 8 largest 
packers owned 77.6 percent. The total net capital assets of all independent 
packers combined were less than the assets of either Armour or Swift, accord- 
ing to testimony presented before the Senate Antitrust and Monopoly Subcom- 
mittee May 2,1957. Today Swift & Co., with sales over $2.4 billion, and Armour 
& Co., with sales of $2 billion, avoid prosecution for unfair pricing practices and 
restraints of trade primarily because they are subject to jurisdiction of an ill- 
equipped Department of Agriculture instead of being under supervision of the 
Federal Trade Commission, which has primary responsibility for industry as a 
whole. 

Because the big packers operate in so many diversified fields, they can sell their 
meat at a loss to drive out competition in any given area they choose. 


FOOD CHAINS SEEKING THE SAME LOOPHOLE 


The recent action of the Food Fair chain in claiming exemption from jurisdic- 
tion from the FTC places a long-standing inequity in a sharp new light. The 
chain, by purchasing a small packing plant, has claimed exemption from juris- 
diction of the FTC on the grounds that it is a meatpacker and therefore under 
the jurisdiction of USDA. Food Fair was charged with knowingly inducing 
suppliers to give preferential promotional allowances to the food chain. Owner- 
ship of a small packing plant at Elizabeth, N. J., provided a complete defense; 
for under the Packers and Stockyards Act of 1921 a packer is any person, corpo- 
ration, or partnership owning a 20-percent interest or more in a meatpacking or 
meat-processing plant. Food Fair is a supermarket grocery chain of 238 stores, 
doing an annual business of about $475 million; but it is registered under the 
Packers and Stockyards Act as a meatpacker, and therefore completely exempt. 

In cross-examination berfore the Senate Subcommittee on Antitrust and Mo- 
nopoly, Assistant Secretary of Agriculture Earl Butz revealed some extremely 
interesting information. Senator Watkins said, “I cannot understand this 
stampede of food chains to get away from the Federal Trade Commission over 
into Agriculture.” Assistant Secretary Butz answered, “There are only 14 of 
them that have done so.” Senate Watkins’ rejoinder was that “six of the 
leading chains [are taking advantage of the exemption]. I am talking about 
the big boys.” 

This exchange led us to do some further investigating which I think will be 
of interest to the committee. 

During our own testimony before the Senate subcommittee we predicted that 
“every food chain in America will be forced to buy a packing plant in the 
coming year to escape jurisdiction of the Federal Trade Commission.” That 
statement was based on the fact that the Food Fair chain was claiming ex- 
emption. 

We had no idea at the time how extensive this practice has grown. 

We have learned that the USDA now lists some 1,500 businesses which are 
under the jurisdiction of USDA and therefore exempt from any FTC controls 
on unfair business practices. Among the chains which now own meatpacking 
plants and are therefore exempt are the Great Atlantic & Pacific Tea Co. (A. 
& P.), Safeway, American Stores, Food Fair, First National Stores, the Kroger 
Co., Milgram Food Stores, National Food Stores, and the National Tea Co. 
Among these are some of the largest food chains in America. 

A very unusual assortment of businesses have also secured exemption from 
FTC jurisdiction. Among these so-called packers are the Hot Shoppes Restau- 
rant chain and Howard Johnson’s, which, as you know, both serve the Wash- 
ington area; the Carnation Milk Co., the Campbell Soup Co.; Procter & Gamble, 
the famous soap company; Quaker Oats; Dixie Frozen Foods; Durkee Famous 
Food; the H. J. Heinz Co.; and Gerber Foods, the manufacturer of baby foods. 

The USDA list even includes the Transworld Refining Co., of Jersey City, 
N. J. 

As you can see very clearly, a very substantial part of the food-distribution 
industry operates under one set of rules with strict surveillance by the Federal 
Trade Commission. Another substantial segment of the industry is exempt 
from FTC jurisdiction simply because each company owns a small meatpacking 
plant or otherwise qualifies for jurisdiction under the Department of Agriculture. 
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PROTECTION OF THE FARMER AND STOCKMAN 


The O’Mahoney-Watkins bill in the Senate, and the six bills which are before 
you in the House are essential for the protection of the farmer and stockman, 
particularly the small operator who must sell at a time not of his own choosing 
in order to meet pressing financial obligations. As Senator Watkins pointed 
out in his speech in the Senate February 25, “In an industry where the buyers 
are few in number and the sellers are great in number, it is evident that the 
buyers are in a position to set the price they will pay. * * * It behooves us 
to maintain as many market outlets as possible for livestock producers who 
obviously at best have a very poor bargaining position.” 

As Senator Watkins said, “It is imperative that proper scrutiny be maintained 
Over the trade practices of firms slaughtering livestock and processing and dis- 
tributing meat products so as to permit the existence of as many marketing 
alternatives for producers as the nature of the industry will permit.” 


PROTECTION OF THE CONSUMER 


The Federal Trade Commission was established primarily to protect the 
interest of the American consumer by the prevention of unfair trade practices 
and monopolistic trends. The FTC is responsible for policing false and mis- 
leading advertising, monopolistic pricing practices, price discrimination, kick- 
packs and subsidy payments, and other policies not in the consumer interest. 
The USDA is not equipped to undertake these same controls. The consumer 
may well face the prospect of growing monopoly over the prices he is forced to 
pay. A few large or giant firms, excluded by law from jurisdiction of the Fed- 
eral Trade Commission, may very well eliminate thousands of small businesses 
through the use of price discrimination methods, and reduce the competition 
in the food field to the detriment of the consumer interest. 

The Congress has not authorized several studies which have been proposed on 
price spreads in the food industry, so we do not have precise figures to illustrate 
developments in the meat industry. The Consumer Study Subcommittee of the 
Committee on Agriculture, headed by Congressman Anfuso, has, however, com- 
piled a preliminary study on food cost trends which indicates that from 1947 to 
1956 the farm value of meat products dropped 29 percent, while the retail cost was 
off only 5 percent. The difference in price spread obviously stayed in the hands 
of the meat industry dominated largely by the big packers who were in a position 
to exercise, at least in part, a monopoly control of prices. 


PROTECTION OF SMALL BUSINESS 


Other witnesses have spelled out or will spell out in some detail the effect of 
the divided jurisdiction over the food industry. Harold O. Smith, executive 
vice president of the United States Wholesale Grocers Association, told the 
Senate that meatpackers have been guilty of such practices as “discrimination 
in price between competing buyers, giving kickbacks to supervisers of retail 
distributing companies, and subsidizing certain customers to the disadvantage of 
their competitors.” These practices are forcing small businesses to the wall. 

E. F. Forbes, president and general manager of the Western States Meat- 
vackers Association, told the same Senate subcommittee that “since World War 
II the major packers have acquired a large number of independent companies 
which have extended their dominant position in certain areas of the country.” 

Without the protection afforded by the Robinson-Patman Act and other see- 
tions of the antitrust laws, small business is at the mercy of the giants in the 
industry. 

SOUND ADMINISTRATION 


The Federal Trade Commission was set up to prevent monopoly in restraint 
of trade, unfair trade practices and other actions destructive of freedom of com- 
petition and contrary to the consumer interest and public welfare. Today the 
FTC is responsible for such supervision in the bulk of the American distributive 
industry. Unfortunately, the meatpacking industry is exempt from such regu- 
lation, and a stampede of other businesses seeks protection of the Department of 
Agriculture to avoid FTC jurisdiction. This division of responsibility is inequita- 
ble and inefficient. Transfer of the functions mentioned from the USDA to the 
FTC would correct this unsound practice as it affects the meat industry. 
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The Cooperative League is happy to join the 17 organizations and associations 
which are supporting the measures before you. We are particularly pleased at 
the bipartisan support of the measure, both in the House and Senate. We 
strongly urge your favorable action. 

The CHatrmMan. We want to hear Mr. Parker now. 

Will you come around / 


STATEMENT OF JOSEPH PARKER, THE NATIONAL GRANGE 


Mr. Parker. I have a prepared statement, Mr. Chairman, and I 
can file it for the record, and I will just speak briefty. 

Mr. Cuarrman. <All right, file your statement. 

Mr. Parker is here for the National Grange. 

Mr. Parker. My name is Joseph Parker. I am legislative counsel 
for the National Grange, Mr. Chairman. 

This whole controversy, Mr. Chairman, seems to us to stem from 
misunderstanding, misapplication, or confusion as to the actual scope 
and meaning of the Packers and Stockyards Act. 

Some of this confusion has been increased as the result of the ruling 
of the Federal Trade Commission examiner in the Food Fair case 
which in effect says that once a person falls in the definition of a 
packer, that none of their activities regardless of what they may be 
involved in are subject to the Federal Trade Commission. We do not 
believe that is a sound ruling by the examiner. 

It is contrary to rulings of other examiners of the Federal Trade 
Commission, and I do not believe the Federal Trade Commission will 
sustain it and I am sure that the courts would not sustain it in the 
event the Commission does. 

The CHatrman. If that ruling is sustained then it is entirely pos- 
sible that 1,500 corporations have been exempted. 

Mr. Parxer. If that ruling were sustained they would not get 
immunity, they would merely be relieved of the jurisdiction of the 
FTC but they would still be subject to the Sherman Act, the Clayton 
Act, as you earlier indicated here. 

Mr. Hitz. And the Robinson-Patman Act. 

Mr. Parker. Yes. And all of the other statutes. They are inde- 
pendent status. They are under the Department of Justice juris- 
diction. 

The CHarrman. The only thing is the 20 percent ownership makes 
him a packer and subject to the Packers and Stockyards Act, and 
free from the Federal trade practices. 

Mr. Parker. That is correct. 

The CuatrMan. That is the only thing. 

Mr. Parker. That is correct. We believe, however, that because of 
all of the controversy that it would be helpful to put this controversy 
to rest by an appropriate amendment to the Packers and Stockyards 
Act. 

The activities which are subject to regulation under the Packers 
and Stockyards Act right now we believe are those activities that are 
specified in section 201, that relates to livetsock purchases, meatpack- 
ing, the marketing of meat and those specified activities. And all of 
those matters are things which we believe are matters of direct con- 
cern to the farmers. 
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It would seem clear to us that from that statute that Congress did 
not intend to give the Secretary of Agriculture jurisdiction over any 
and every activity in which a person might engage merely because of 
the fact that a person might be a packer and subject to the Packers 
and Stockyards Act. 

The ambiguity, if any, in the Packers and Stockyards Act arises 
from the fact that section 202 does not specifically st ate that the activ- 
ities which are made unlawful by that section relate only to the type 
of activities referred to in section 201. That is where the FTC 
examiner went haywire in my opinion. 

Therefore, it would appear to us that the simplest way to remove 
any ambiguity would be by a simple amendment to the first line of 
section 202, to make it clear that the acts made unlawful under the 
Packers and Stockyards Act and subject to the regulation of the Sec- 
retary of Agriculture are only those which pertain to the activities of 
a packer as specified in section 201. 

Such an amendment to the act would read as follows: 

It shall be unlawful with respect to any activities specified in clauses A, B, 
C, or D of section 201, for any packer or any live-poultry dealer or handler to 
engage in or to use any unfair, unjustly discriminatory, or deceptive practice 
or device in commerce. 

That would make it clear that any activities by a packer that were 
not directly related to the purchasing of livestock, to the processing 
of meat, or the marketing of meat would be subject to the jurisdiction 
of the Federal Trade Commission. 

If they engage in the manufacture of tennis balls or tiddlywinks or 
what have you, they would be under the FTC. 

The CHatrman. All of the other activities that they perform as a 
packer would be under the Secretary ? 

Mr. Parker. That is correct. 

The CuatrMan. Do you have the language you are proposing? 

Mr. Parker. Yes: that is in my statement. 

The Cuatrman. I would like to have it in correct form. You have 
it before you? 

Mr. Parker. Yes. 

The CHatrrmMan. That seems to me to make sense. That might 
settle the whole controversy. 

Mr. McIntime. As to tiddlywinks—that is one that is used. 

Mr. Parker. If it is a livestock product it would not be exempt, in 
my opinion. 

Mr. McIntire. It should be under this? 

Mr. Parker. That is right. 

Mr. McIntire. Anyway, tiddlywinks are made from bone. 

Mr. Parker. The reason we think it 1S, essential and we are op- 
posed, limited proposals that would transfer title IT in effect to the 
FTC, is that the marketing of meat and the purchasing of meat, we 
think has a very direct bearing effect upon livestock prices, and 
because of the great concentration and buying power of some of the 
end outlets for meat today it is more important than ever before that 
the Secretary of Agriculture retain this jurisdiction so that he can 
evaluate the ms wrketing practices and their effect upon producers and 
consumers alike. 
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We think that the Department of Agriculture is qualified to do that. 

Furthermore, the transfer of title II would create a complete hiatus 
with respect to the regulation of the sale of livestock. 

Part of the purchases of packers would be under the Secretary of 
Agriculture and part would be under the Federal Trade Commission 
under the proposal contained in the Dixon bill. 

(The prepared statement of Mr. Parker is as follows :) 


STATEMENT OF JOSEPH PARKER, THE NATIONAL GRANGE 


The National Grange appreciates very much the privilege accorded by the 
committee to present its views on H. R. 7743, a bill to clarify the jurisdiction of 
the Secretary of Agriculture under the Packers and Stockyards Act by redefining 
the term “packers.” 

In recent months, there have been a number of bills introduced and referred 
to other committees of the House and Senate the purpose of which is to transfer 
authority over packers to the Federal Trade Commission by repealing title II of 
the Packers and Stockyards Act, which deals exclusively with packers. Efforts 
to transfer these functions which have been vested in the Secretary of Agriculture 
since 1921 were apparently given some impetus by the ruling of a hearing exam- 
iner in the Federal Trade Commission to the effect that the Food Fair grocery 
chain, by virtue of its acquisition of a packing plant, was by reason of such fact 
no longer subject to the jurisdiction of the Federal Trade Commission with 
respect to any of its activities. Although we are in complete disagreement with 
this ruling of the hearing examiner, which we understand is in conflict with a 
ruling of another Federal Trade Commission examiner, and while we are confi- 
dent that such a ruling will not be approved by either the Federal Trade Commis- 
sion or the courts, we believe it desirable to enact legislation which will put to 
rest this controversy over the jurisdiction of the Secretary of Agriculture and the 
Federal Trade Commission with respect to those persons coming within the 
term “packers” as it is defined in the Packers and Stockyards Act. 

The legislative history of the Packers and Stockyards Act, as well as the act 
itself, shows that the Congress used great care in defining the term “packer.” 

The obvious objective of the Congress was to bring within the jurisdiction of 
the Secretary certain specified activities of all persons who were generally 
known in the trade as packers, and to prevent any such persons from escaping 
the regulatory power given to the Secretary under the Packers and Stockyards 
Act which was about as broad a grant of regulatory power as had ever been 
delegated to an official in the executive branch of the Government. It was 
certainly not the intent of Congress to permit any business firm to avoid the 
regulatory jurisdiction of the Federal Trade Commission with respect to activ- 
ities not subject to regulation by the Secretary of Agriculture under the Pack- 
ers and Stockyards Act. The activities which are subject to regulation under 
the Packers and Stockyards Act are the various activities specified in section 
201, relating to the purchase and sale of livestock, the manufacture and prepa- 
ration of livestock and meat-food products, and the marketing of such products 
and the other products enumerated in section 201. These are all matters of 
direct concern to the farmers of America. It would seem clear from the statute 
that the Congress did not intend to give to the Secretary of Agriculture juris- 
diction over any and every activity in which a person might engage merely 
because of the fact that such a person might be a packer and subject to certain 
regulations under the Packers and Stockyards Act. That this is so is clearly 
shown by section 406 (b) of the act, which specifically removes from the juris- 
diction of the Federal Trade Commission only those matters which by the act 
are made subject to the jurisdiction of the Secretary of Agriculture. 

The ambiguity, if any, in the act arises from the fact that section 202 does 
not specifically state that the activities which are made unlawful by this section 
relate only to the type of activities referred to in section 201. 

Therefore, it would appear to us that the simplest way to remove this ambigu- 
ity would be by a simple amendment to the first line of section 202, to make it 
clear that the acts made unlawful under the Packers and Stockyards Act and 
subject to the regulation of the Secretary of Agriculture are only those which 
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pertain to the activities of a packer as specified in section 201. An amendment 
to section 202, which would accomplish this objective, is as follows: 

“Section 202, as amended, is amended by inserting a comma after the word 
‘unlawful’ and adding the following: ‘with respect to any activity specified in 
clause (a), (b), (c), or (da) of section 201,’.” 

The section, thus amended, would read as follows (new matter in italic) : 

“Sec. 202. It shall be unlawful, with respect to any activity specified in 
clause (a), (b), (c), or (ad) of section 201, for any packer or any live-poultry 
dealer or handler to: 

“(a) Engage in or use any unfair, unjustly discriminatory, or deceptive prac- 
tice or device in commerce; or 

“(b) Make or give, in commerce, any undue or unreasonable preference or 
advantage to any particular person or locality in any respect whatsoever, or 
subject, in commerce, any particular person or locality to any undue or un- 
reasonable prejudice or disadvantage in any respect whatsoever ; or 

“Et seq.” 

Although there is no legislation pending before this committee which would 
transfer title II of the act to the Federal Trade Commission, we would like to 
voice to the committee our objection to these bills having this effect which are 
pending before the Committee on Interstate and Foreign Commerce. Farmers 
have a very vital interest in the regulatory activities of the Government concern- 
ing the purchase of livestock and the sale of livestock and meat food products by 
packers. Livestock is one of the most important agricultural products and is 
one of the principal producers of cash farm income. Any activity affecting the 
sale and distribution of meat necessarily has an impact on farmers because it 
affects livestock markets and prices. This was true when the Packers and Stock- 
yards Act was enacted. It is probably even more true today in view of the 
vertical integration which has been developing in the livestock food industry. 
Many of the principal retail food chains in recent years have at one time or 
another become involved in either purchasing livestock for slaughter, feeding 
livestock, slaughtering livestock, or preparing meat-food products. We believe 
that the Secretary of Agriculture today, perhaps more than at any other time 
in the past, needs the full scope of the jurisdiction provided under the Packers 
and Stockyards Act to properly assess the activities of the various persons coming 
within the definition of the term “packer” and the impact of these activities and 
practices upon livestock producers, primarily, and between one another as com- 
petitors, in order that no unfair, monopolistic, or restrictive trade practices will 
be permitted. 

We in the Grange feel that the Secretary of Agriculture needs and must be per- 
mitted to retain the jurisdiction provided under the Packers and Stockyards Act 
if the most effective job of regulation for the benefit of both the producer and 
the consumer is to be obtained. Any segmenting or destruction of the unified 
regulatory authority provided under the Packers and Stockyards Act would be 
detrimental to farmers. For example, the proposal embodied in other bills to 
transfer title II would leave the Secretary of Agriculture only partial jurisdic- 
tion over the acquisition of livestock by packers. Only livestock purchased at 
posted markets would be regulated by the Secretary. All other livestock pur- 
chased by packers directly from farmers or at country points would be under 
the Federal Trade Commission which obviously is ill equipped and unskilled 
to function in this field. Furthermore, the marketing of meat by packers, com- 
petitive practices of packers, and the prices of meat all are matters which have 
a very direct and important bearing on the availability of markets for and the 
prices of livestock. It is, therefore, important that jurisdiction over those mat- 
ters be kept in the Secretary of Agriculture, who is peculiarly competent to eval- 
uate the impact of packer activities on the marketing of livestock and on live- 
stock prices. 

There are, of course, many other reasons which we would advance against such 
transfer of jurisdiction away from the Secretary of Agriculture if there was any 
legislation before the committee proposing such a transfer. 

We do believe, however, that there is considerable merit in the proposal ad- 
vanced by the Assistant Secretary of Agriculture that the act be amended to 
authorize the Federal Trade Commission to exercise part of the Secretary’s 
authority upon a determination by the Secretary of Agriculture that such 
exercise would be in the public interest. Such a provision would be supple- 
mental to section 406 (b) of the act which authorizes the Secretary of Agriculture 
in effect to delegate to the Federal Trade Commission authority to make inves- 
tigations. Such a provision would permit the best use of manpower and make 
for uniformity in administrative action. For example, some persons have urged 
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the transfer of title II in order that all oleomargarine advertising be made 
subject to the jurisdiction of the Federal Trade Commission. Such a provision 
as proposed by the Department of Agriculture would permit delegation of this 
function to the Federal Trade Commission by the Secretary of Agriculture 
whenever he deemed it to be in the public interest. In any event, it certainly is 
not necessary to transfer title II in its entirety to the Federal Trade Commis- 
sion should it be determined that jurisdiction over oleomargarine advertising 
should by statute be vested in the Federal Trade Commission. Such a transfer 
of jurisdiction could be accomplished simply by adding language to exclude 
oleomargarine from the jurisdictional reach of the Packers and Stockyards Act. 

We believe the proposed amendment which we have recommended will provide 
a better solution than the amendment which is proposed by H. R. 7743. H.R. 
7743 would take away certain important jurisdictional authority from the Secre- 
tary, viz, jurisdiction over the marketing of livestock and meat food products and 
other products enumerated in section 201. Monopolistic or unfair practices in 
this field by packers, in our opinion, should remain under the jurisdiction of the 
Secretary because such practices have a direct effect on farmers by reason of their 
influence upon livestock markets and prices. Furthermore, H. R. 7743 would 
necessarily involve determination of whether a person was “principally” 
engaged in the activities specified in (a) and (b) of section 201, as it would be 
amended by the bill, and persons even though actively engaged in packing activi- 
ties would escape regulation by the Secretary of Agriculture if they could show 
that they were engaged to a greater degree, no matter how slight, in another 
activity. This would result in the livestock-purchasing and meat-marketing 
activities of some packers being regulated by the Federal Trade Commission, and 
of other packers by the Secretary of Agriculture. We do not believe that this 
would be desirable. 

For the reasons stated above, we favor the objectives of H. R. 7743, but believe 
that such objectives can better be attained by the amendment suggested herein. 


The Cuarrman. We thank you very much for your statement. 

We will adjourn to meet Monday morning at 10 o’clock. 

(Whereupon, at 12:20 p. m., the committee adjourned to meet at 
10 a. m., Monday, July 15, 1957.) 
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MONDAY, JULY 15, 1957 


House or REPRESENTATIVES, 
CoMMITTEE ON AGRICULTURE, 
Washington, D. C. 

The committee met, pursuant to recess, at 10:15 a. m., in room 1310, 
New House Office Building, Hon. Harold D. Cooley (chairman) pre- 
siding. 

The Cuamman. The committee will be in order. 

Our first witness is Mr. Kintner, General Counsel of the Federal 
Trade Commission. Will you come around, please, sir. 

Mr. Kintner, we wanted you to appear this morning for the pur- 
pose of discussing these bills. We have legislation pending dealing 
with the Packers and Stockyards Act. 

First, I should like to ask you a few questions. It is proposed that 
we transfer certain functions now being performed adequately or 
inadequately by the USDA to the Federal Trade Commission, and as 
you know the Packers and Stockyards Act involves antimonopoly 
laws and fair trade practice. 

I should like to know how well your department is prepared to take 
on an additional function at this time. In other words, as it is now 
the Department of Agriculture is charged with the responsibility of 
policing all of the posted yards of the country, and enforcing the laws, 
to guarantee fair trade practices, although, apparently, from the 
record we have had here, not many prosecutions have been instituted— 
not many complaints have been filed, and it would appear that the 
act has been operating that way for many, many years. 

Some have stated the USDA is poorly equipped, and not able to 
enforce the act properly. It has been suggested that by this legislation 
these functions be transferred to the Federal Trade Commission. Just 
how well would the Federal Trade Commission be prepared to take 
over the additional function ? 


STATEMENT OF EARL W. KINTNER, GENERAL COUNSEL; ACCOM- 
PANIED BY JAMES E. CORKEY, ASSISTANT GENERAL COUNSEL, 
AND JOHN T. LOUGHLIN, ASSISTANT GENERAL COUNSEL, FED- 
ERAL TRADE COMMISSION 


Mr. Kintner. Mr. Chairman, I would like to preface my testimony 
by stating to the committee that I have just returned to W ashington. 
I am not thoroughly briefed on the legislation before this commit- 
tee. The Commission has not been asked to report on it. We have 
not, therefore, thoroughly studied the legislation before your com- 
mittee, but I have testified before the Senate with respect to the 
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Watkins-O’Mahoney bill, and am reasonably familiar with the issues 
raised there. 

I will do my very best, shooting from the hips, as it were, to be of 
assistance to this committee. I am very anxious to do so. 

The Cuarrman. Did you say the Watkins bill? 

Mr. Kintner. Yes, sir. 

The Cuatrman. Isn’t that identical with the Hill bill? 

Mr. Hitx. No. 

The Cuairman. It isthe Dixon bill ? 

Mr. Kintner. The Dixon bill. 

The Cuarrman. As a result of that legislation, all of the functions 
would be transferred from USDA to the Federal Trade Commission. 

Mr. Krintner. Yes; as to title II of the Packers and Stockyards Act. 

The CHatrMan. What are your views on that ? 

Mr. Kintrner. The Commission testified in favor of the Watkins- 
O’Mahoney-Dixon legislation. 

Your first question, as I take it, relates to the ability of the Federal 
Trade Commission to handle this additional jurisdiction if such juris- 
diction is conferred by the Congress. I can only say that we have an 
experienced staff accustomed to handling these types of problems. 

We have had, over the years, over 6,000 formal cases in the field of 
unfair and deceptive action matters. We have issued in excess of 
5,000 cease-and-desist orders. We have on our books about 10,000 vol- 
untary stipulations to cease and desist. 

We have a legal staff in excess of 300 lawyers. I would judge that 
approximately half of those lawyers are engaged in making investi- 
gations of these alleged unfair and deceptive action matters in 
commerce. 

Our investigators are scattered throughout the country in several 
field offices, and in Washington we have a trial staff of approximately 
65 trial attorneys and other attorneys handling the appeals of cases, 
our voluntary enforcement work, and so forth. The staff, I believe, 
could undertake an immediate enforcement of the new responsibility 
with no great difficulty whatsoever. 

Of course, if it turns out that there would be a great flood of new 
cases we might find it necessary to ask the Congress for additional as- 
sistance. But I think for the time being, and “for the foreseeable fu- 
ture, the Commission could absorbe such new duties. 

The Cuairman. Have you assumed the responsibility for enforce- 
ment of the Packers and Stockyards Act, and if so, in what capacity ? 

Mr. Krvtner. The enforcement of the Packers and Stoc kyards Act 
is lodged in the Department of Agriculture, and we have had no re- 
sponsibility as to the practices of the meatpackers since the passage of 
that legislation in 1921. 

The Cuatrrman. What about the transactions occurring on non- 
posted markets, or the stockyards that are not posted? Have you had 
any violations referred to you? 

Mr. Kintrner. I am not aware of any violations of that nature re- 
ported to us. I might say that the extent of our jurisdiction in this 
instance would be, in my judgment, as a practical matter, rather nar- 
row. 

As I understand it, the Department of Agriculture has complete 
jurisdiction over the posted stockyards under title III of the Packers 
and Stockyards Act. I believe not all of the stockyards that could 
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be posted have been posted by the Department of Agriculture, and I 
am advised that they have under consideration a plan to post more of 
the stockyards up to the 20,000-square-feet limit under which they 
operate. 

I am not briefed as to the number of stockyards that are of less than 
20,000 square feet. That is about half an acre, as I would figure it. 
I am a farm boy in origin, and I would judge that that would be a 
pretty small stockyard ; probably just an auction place. 

The Cuarrman. There must ‘be a number of stockyards of 20,000 
square feet in existence that have not yet been posted, because the 
USDA has advised us that they are in the process of posting these 
stockyards from time to time. If a violation of the law should occur 
on an nonposted stockyard, above or below 20,000 feet, would your 
agency have any responsibility in connection with the violation occur- 
ring on those yards? 

Mr. Kintner. We would, sir, provided interstate commerce were 
involved, and there might be a few instances in which interstate com- 
merce might be involved with respect to these nonposted yards, and 
provided further that a packer is not involved, because under title II 
of the Packers and Stockyards Act we have no jurisdiction with re- 
spect to the packers. 

And as a practical matter I would assume that most of the com- 
plaints, if any, would touch upon the packers, and immediately if we 
investigated and found the packers involved we would lose jurisdic- 
tion. 

The Cuamrman, Let me give you a hypothetical case. Suppose Du 
Pont were to acquire more th: an 20 percent of the ownership of a small 
stockyard or small packer, in your opinion as a lawyer, could they es- 
cape all regulations and be exempt? Would they by acquisition of 
that interest acquire exemption from the Sherman and C layton Acts 
and other laws which have been enacted to secure fair trade practices 
and to prevent monopoly ¢ 

Mr. Kintner. Well, to answer the last part of your question first, 
because it is easiest, the Sherman Act jurisdiction of the Department 
of Justice as I understand it would not be affected by that situation. 

The Cuamrman. Neither would the Clayton Act? 

Mr. Kintner. That is a much harder question. 

The Cnatrman. Neither the the Robinson-Patman Act? 

Mr. Kintner. That is a very difficult question to answer. You 
can make a convincing case either way. The general problem posed 
is that involved in the pending Food Fair case, now before the Fed- 
eral Trade Commission. 

The CHatrmMan. Do you agree with the examiner’s holding? 

Mr. Kintner. I am not prepared to say that I shite agree with 
the examiner. The matter is before the Commission. I am the Com- 
mission’s legal adviser. I would hesitate to hazard an opinion either 
way. But I will say that one can make a very convincing case as 
the examiner has done in his decision, that the Commission loses 
jurisdiction. 

In my personal opinion, one can make a more convincing case the 
other way. And it may be that I will have to argue along those 
lines in the court of appeals. 

The question hinges upon the meaning, to some extent, of the 
offenses set out in the Packers and Stockyards Act. 
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The Cuatrman. In section IV of the act, subsection 405, it provides: 


Nothing contained in this act, except as otherwise provided herein, shall be 
construed 

(@) To prevent or interfere with the enforcement of, or the procedure under 
the provisions of the act entitled, “An act to protect trade and commerce against 
unlawful restraints and monopolies,” approved July 2, 1890, the act entitled, 
“An act to supplent existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914, the Interstate Com- 
merce Act as amended, the act entitled “An act to promote export trade, and 
for other purposes,” approved April 10, 1918, or sections 73 to 77, inclusive, 
of the act of August 27, 1894, entitled ‘An act to reduce taxation, to provide 
revenue for the Government, and for other purposes,” as amended by the act 


> 


entitled “An act to amend sections 73 and 76 of the act of August 27, 1894, 
entitled “An act to reduce taxation to provide revenue for the Government, and 
for other purposes,” approved February 12, 1915, or 

(b) To alter, modify, or repeal such acts or any parts thereof, or, 

(c) To prevent or interfere with any investigations, proceeding, or prosecu- 
tion begun, and pending at the time that act becomes effective. 

It seems to me that Congress by section 405 which I have read made 
it perfectly clear that there is nothing in the Packers and Stockyards 
Act that contemplated or permitted an peererae e with the en- 
forcement of the Sherman Act, Clayton Act, or any other act which 
is in operation. 

I do not see how you can construe that ownership provision to 
give immunity to a corporation or any person who violated the Sher- 
man or Clayton Acts, or other acts. 

Mr. Kinrner. First of all, Mr. Chairman, the Federal Trade Com- 
mission through an amendment to its act in 1938, is deprived of juris- 
diction over meat packers as defined in the Packers and Stockyards 
Act. 

It then becomes a question of whether ownership by a business of 
a meatpacking establishment gives the exemption for all purposes. 

The Cuarrman. The Federal Trade Commission is deprived of the 
responsibility or the authority because these functions have been given 
to the USDA, over the packers. 

Mr. Kintner. That is correct. 

The Cuatrman. The question is whether or not the acquisition of 
this interest in a packing establishment takes it out from under the 
USDA, and puts it under the Federal Trade Commission. 

Mr. Kintrner. That is correct. 

The Cratrman. That is the question involved in the case we are 
talking about ? 

Mr. Kinrner. That is correct. 

The Cuarrman. In your opinion, you do not feel you are justified 
in expressing an opinion on that particular matter, because of the 
one that is pending now. 

Mr. Kintner. Except to say that it is a matter in which there is 
respectable authority on both sides. It is currently under litigation 
at the Federal Trade Commission. I could not hazard a guess as 
to what the Commission’s ultimate opinion will be, nor what the courts 
might say about it. 

It might be pointed out that in the section from which the chair- 
man was quoting, it is specifically provided that the Packers and Stock- 
yards Act will not apply to pending Clayton Act cases. 

Some lawyers argue that by reason of that reference specifically 
exempting pending Clayton Act cases, that the Congress intended to 
confer upon the Department of Agriculture regulatory duties over the 
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Clayton Act violations. And in section 202 of the Packers and Stock- 
rards Act there is reference to unjustly discriminatory prices, and 
the Clayton Act does apply to price discriminations. 

That is an additional argument why it is said that the Department 
of Agriculture has jurisdiction. On the other side, I think a convine- 
ing argument may be made that this language “unjustly discrimina- 
tory,” is too broad, that it is not intended to cover the specific price 
discriminations expressed and forbidden in the Clayton Act. 

And it also can be argued that the Congress, even though it saw fit 
to amend the Federal Trade Commission Act to exempt the packers 
from the Federal Trade Commission jurisdiction under the Packers 
and Stockyards Act, did not, when it passed the last amendment to 
the Clayton Act, when it co msidered and amended section 7, there 
insert a specific amendment stating that the Commission had no juris- 
diction over packers with respect to the Clayton Act. That is the 
other side of the coin. 

I think a convincing argument can be made, and we may have to 
make it at the Federal ‘Trade C ommission, and make it before the 
courts. But I recognize that it is a very difficult problem. 

The Cuarrman. In other words, you think that the Federal Trade 
Commission will take the position that—— 

Mr. Kinrner. No, sir; I could not guess what the Commission may 
do. But if it does overrule the examiner in the Food Fair case, the 
legal consideration that I have just mentioned will undoubtedly be 
used in the courts, to attempt to sustain the Commission’s position, 
if that is the position that the Commission adopts. 

The Cuamman. To what extent, if any, is the enforcement of the 
antitrust laws handled by the Federal Trade Commission ? 

Mr. Kintner. We share concurrent Jurisdiction with the Depart- 
ment of Justice in the antitrust field. The Congress intended, as I 
read the legislative history of the Federal Trade Commission, to con- 
fer upon the Commission ancill: ary jurisdiction in the antitrust field 
involving matters which had not reached full-blown monopoly con- 
templ: ated by the Sherman Act, but which were in the earlier in- 
cipient stages. We were to nip these matters in the bud before they 
became full-blown monopoly, and we were to use not a criminal 
penalty but an equitable remedy, the cease-and-desist order which 
has no penalty originally but only if it is violated. 

The Cuamman. In a case where the Federal Trade Commission in- 
vestigates an industry and it shows that there is violations of the 
antitrust laws involved, do you turn that case over to the Attorney 
General for prosec ation, or do you proceed ? 

Mr. Kinrner. We have a day-to-day—— 

The Cuarrman. Or do you handle it yourself ? 

Mr. Krnrner. We have a working arrangement with the Depart- 
ment of Justice, which, I believe, operates very well indeed, so that 
there is no duplication of effort. We consult with them and they con- 
sult with us before an investigation is made. 

If it appears that the remedies of the Department. of Justice should 
be applied, that the violation is such that it should have applied to it 
the more drastic remedies of the Sherman Antitrust Act, then that 
matter is referred to the Department of Justice for handling. 
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On the other hand, if the Department of Justice secures a complaint 
which it feels may not represent a violation of the Sherman Act or 
where prosecution might be very difficult, due to the incipient nature 
of the alleged offense, then the matter is referred to the Federal Trade 
Commission for handling under its laws. 

The CuatrrmMan. Are you aware of any case where any corporation 
or person acquired ownership in a packing concern of more than 20 
percent, has been guilty of any violations of the laws, and as the 
result of the acquisition of that interest escaped prosecution or in- 
vestigation ? 

Mr. Kryrner. There is the United Corporation case which we had 
at the Federal Trade Commission which I think is very interesting. 

In the United case—I do not have the decision—if I may refer, 
in answer to the chairman’s question, to testimony that I gave hedene 
the Senate Judiciary Committee on May 1, there was a discussion of 
the United case which perhaps illustrates the point that the chairman 
has in mind. 

In this case the Commission brought against the United Corpora- 
tion a proceeding alleging unfair “and deceptive practices in the 
marketing of certain canned meat products. 

Although the Commission had jurisdiction of the United Corpora- 
tion at the time the complaint was issued, during the proceedings 
and before the issuance of an order to cease and desist, the United 
Corporation acquired a 20 percent stock interest in the two companies 
from which it purchased the canned products in question. The Com- 
mission entered an order to cease and desist. 

On review by the court of appeals the order was set aside. Al- 
though it in no way condoned the practices which had been used by the 
United Corporation, observing, the court said, that such practices 
could not be defended, the court nevertheless held, and I quote: 

There can be no question but that upon the acquisition of the stock of Mon- 
tell Inc. and the Emmert Food Products Co., petitioner became a packer whose 
business was subject to the control of the Secretary of Agriculture under the 
2ackers and Stockyards Act. 

The CHarrmMan. May I interrupt? Would that control by the 
USDA be only to the extent that a violation of the Packers and Stock- 
yards Act was involved ? 

Mr. Kintner. Yes. That is correct, except that the Packers and 
Stockyards Act generally covers almost every offense to be found 
which is in the purview of the Sherman Act, the Federal Trade 
Commission Act, and perhaps the Clayton Act. The latter is a closer 
question than the two former. 

The Cuatrman. From that statement you would agree that in the 
event that a chainstore acquired more than 20 percent interest in : 
packing concern, all of the authority would be within the Depart- 
ment of Agriculture to enforce any violations of the Clayton Act or 
the Sherman Act, or the general law you referred to? 

Mr. Kixryer. Not necessarily, sir. 

The Cuarrman. How? 

Mr. Kinrner. Not necessarily. I think that a convincing argument 
can be made that the Congress when it passed the Packers and Stock- 
yards Act did not intend to confer a broadsided exemption upon any 
business which happened to acquire packing facilities. 
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The Cuatrman. Did it confer any responsibility upon the USDA 
under the Clayton or Sherman Acts specifically mentioned in sec- 
tion 405 ? 

Mr. Kintner. A convincing argument could be made along that 
line, but I must confess that with respect to the Clayton Act there 
is very respectable and, some have said, overwhelming authority the 
other way. 

The CHarmrmMan. We are faced with the question of whether or not 
we will pass another act clarifying this situation, and making definite 
the jurisdiction. You said a moment ago that the Federal Trade 
Commission had testified in behalf of the Watkins bill which is iden- 
tical with Dr. Dixon’s—with yours, is it not ? 

Mr. Drxon. I have to locate mine. It probably is. 

Mr. Krnrner. Yes, sir. It was the feeling of the Commission, 
although it did not presume to pass judgment upon the manner in 
which the Secretary of Agriculture had enforced the Packers and 
Stockyards Act, that it would be logical to apply to the packing 
industry the same standards being applied to other competing busi- 
nesses by the Federal Trade Commission Act. 

The CHarrMan. How many cases has the Federal Trade Commis- 
sion been called upon to investigate or prosecute for violations of the 
Packers and Stockyards Act ? 

Mr. Kintner. To my knowledge the Commission has never been 
requested by the Secretary of Agriculture to make an investigation. 
The CuarrMan. Has anyone else called upon you to investigate? 

Mr. Kinrner. Oh, yes; we have had complaints involving meat- 
packers which we have referred to the Secretary of Agriculture, be- 
cause in our view we had no jurisdiction over the meatpackers. 

The CuairmMan. How many of those complaints would you say were 
involved, a large or small number? 

Mr. Krntner. Relatively small, because it is well known that the 
meatpackers are under the jurisdiction of the Secretary of Agri- 
culture. 

In recent years, it comes to mind that perhaps 11 matters were 
referred by the Commission to the Secretary of Agriculture. 

The Cuatrman. Eleven ? 

Mr. Kintner. I believe so—on that order. 

The CHatrMAN. Suppose a complaint were submitted to you indi- 
cating that Armour, Swift, Cudahy, and Wilson had gone into a con- 
spiracy to violate the laws—the Sherman Act or any of these other 
acts—and substantial documentary evidence were submitted along 
with the complaint, would you turn that back to the Department of 
Agriculture or turn it over to the Department of Justice, or start 
action yourself ? 

Mr. KintNer. We would turn it over to the Secretary of Agricul- 
ture. 

The Crarrman. In other words, then, whenever a packer is in- 
volved the Federal Trade Commission washes its hands of the entire 
matter and says, “It is none of our responsibility.” 

Mr. Kintner. We have to, we think, under the law. 
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The CHarrmMan. You say you have to under the law, notwithstand- 
ing the fact that the law specifically says that you do not have to. 
That is what I me: in, section 405 says: 

Nothing contained in this act, except otherwise provided herein, shall be 
construed— 
and clauses (a) and (6) and (c) ; apparently you paid no attention to 
that provision in section 405. That apparently has resulted in the 
introduction of the legislation we are considering—405 on page 10? 

Mr. Kintner. Section 405 from which the chairman has read 
contains the language: 

Nothing contained in this act, except as otherwise provided herein, shall be 
construed— 
and then enumerates the clauses which the chairman has placed 
the record. 

However, section 406—A states that— 
nothing in this act shall affect the power or jurisdiction of the Interstate Com- 
merce Commission— 
and so forth. And section B of 406 states: 

On and after the enactment of the act, and so long as it remains in effect, 
the Federal Trade Commission shall have no power or jurisdiction so far as 
relating to any matter which by this act is made subject to the jurisdiction of 
the Secretary. \ 

And then we turn to 202 and we find that there is a listing of various 
practices which confers upon the Secretary of Agriculture jurisdiction 
in the field of unfair methods of competition. 

The CuatrmMan. That involves unjust and discriminatory provi- 
sions. 

Mr. Kintner. That was the holding of the court of appeals in the 
United case, that the Commission had no jurisdiction when the busi- 
ness acquired a meatpacking operation. 

Mr. Jones. May I ask one question there? From what you have 
said, if the Eastman Kodak Co. had acquired 20 percent interest in a 
packing plant, would that have relieved them from the ruling that 
you put on the basis of not processing their film? 

Mr. Kintner. I would try to argue strongly that they would not 
be relieved from our jurisdiction. 

Mr. Jones. Because in these other cases 

Mr. Kintner. Under the United case they would, but I would argue 
that the United case is wrong. 

Mr. Jones. Would you say that there might be a presumption of 
doubt, even in that case, that someone could. argue because they had 
acquired a meatpacking interest that they would come under the 
jurisdiction of the Department of Agric ulture ? 

Mr. Kintrner. Yes; it has been argued and it is currently in liti- 
gation in several cases. 

The Cuatrman. I asked a moment ago about a case involving the 
Du Pont company in the meatpacking business, but apparently accord- 
ing to this holding, if anybody acquired a 20 ‘percent ownership in a 
little packer down in my State, or your State, they would be out 
from under it. 

Mr. Jones. They would be under the jurisdiction of Agriculture. 

The Carman. They would not be in violation of the law. 
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Mr. Krintner. In claiming jurisdiction in the case that you men- 
tioned, Mr. Jones as a lawyer for the Commission if I were prosecuting 
that case I would try to avoid the United case by stating that the 
United case involved a meat product, and that your situation does 
not involve a meat product. 

Mr. Jones. Yes. They are in the packer company and they can 
get the gelatin and use the gelatin in the manufacture of film for 
that purpose. 

Mr. Kintner. I was assuming that the violation did not cover the 
packing parts of your company’s operations, but its general business 
processes. 

Mr. Jones. You would wash your hands of it as one of those things 
that were unrelated as in that case there. You have gone out, and 
in some you have taken jurisdiction and in others you have washed 
your hands of it because of the 20 percent interest. 

Mr. Kinrner. No; the Commission has issued many orders over the 
years against concerns which may have been registered as packers 
under the Packers and Stockyards Act, as to a portion of their opera- 
tion, but the Commission has asserted jurisdiction over their other 

operations, and has issued cease-and-desist orders. 

It has only been in recent months that the Commission’s jurisdiction, 
which it always assumed over non-meatpacking-type operations, of 
these businesses, has been challenged. 

Mr. Poacer. I want to comment in that connection that as one who 
sunply uses or did use the facilities that were provided, I hope that 

Zastman will take your suggestion and get out from under this, so 
that we may again have the service that we had before we were stopped 
from using these facilities. 

Mr. Jones. They are now permitting another company to do what 
Eastman was stopped from doing. 

Mr. Poacae. It is important to do that. You still have to go to 2 
or 3 different places and make 2 or 3 different arrangements. It was 
a very convenient facility, and served the purpose really well. 

Mr. Kintrner. I submit that is one for the Department of Justice 
rather than of the Commission. 

Mr. Jones. Do you know who stopped Eastman ? 

Mr. Kintner. The Department of Justice. 

Mr. Poace. You filed the complaint ? 

Mr. Kintner. We have had other litigation against Eastman but 
TI think that the case that you gentlemen have in mind was a Depart- 
ment of Justice case; I know we got credit for it. We have had to 
explain ever since that it was a Department of Justice case, not one 
of the Federal Trade Commission. That is not to say that we dis- 
agree with Justice’s decision. 

The CyHatrman. When do you think the Federal Trade Commis- 
sion will pass on the examiner’s report ? 

Mr. Kintwer. I cannot answer that with any assurance. 

The CuarrMan. Four years, or 6 years, or when ? 

Mr. Kintner. I would hope that there might be a ruling on this 
matter in the fall with respect to the Food Fair case which has been 
argued before the Commission. There are several other cases that 
are in a trial stage where rulings cannot be expected for some 
months. 
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The Cuarrman. So, then, you are not very well prepared to state 
anything when you do take that along, when you have to make a 
decision ¢ 

Mr. Kintner. The report 

The Crarrman. If it takes 4 to 6 years, somebody will start an 
investigation and prosecution; after 6 years there will be nonsuit. 

Mr. Kinrner. During the past 4 years, the Commission has cut 
down the delay in its cases as high as 50 percent, and we are doing 

The Cuatrman. So you have some 2 years. 

Mr. Kinrner. In some categories of cases that is quite correct, and 
in some categories of cases we have even done better than eliminating 
50 percent of the delay. And we are going to try to do even better 
in the future. 

However, after a case is decided by the Commission, it is subject 
to appeal to the courts, and sometimes these jurisdictional questions go 
to the United States Supreme Court; all of that takes time. 

The Cuarrman. You do not tell the committee that you are so well 
staffed or so overstaffed that you could take over the full responsibility 
of the Packers and Stockyards Act without increasing your legal 
staff ? 

Mr. Kinrner. I hope you do not assign to us the stockyards part of 
the act, because that is an operation involving honest weights, and so 
forth, which should be peculiarily within the Department of Agri- 
culture; we would have no experience which would qualify us to 
handle that type of jurisdiction. 

The CuarrmMan. Well, suppose we ended up with a bill that left all 
of the stockyards functions in the Department of Agriculture, and 
gave the Secretary clear authority to transfer any decision or investi- 
gation or prosecution from the Department of Agriculture to the Fed- 
eral Trade Commission, why wouldn’t that be all right? 

Mr. Kintner. That is the way it isnow. We haven’t ever received 
a case, to my knowledge. 

The Cuarrman. Suppose we directed the Secretary to send it over 
to you? 

Mr. Krnrner. In that event, if you deprived him of any discretion, 
you might as well turn it over to us in the first instance. 

The Cuamman. Well, suppose you had concurrent jurisdiction over 
such violation ? 

Mr. Kintner. Then we would have to have two staffs to enforce 
the same law. 

The Cuatrman. Mr. Harvey. 

Mr. Harvey. Apropos of the question along the lines that have 
just been asked, there is the case of Wilson Packing Co., where they 
are also in the sporting-goods business. 

Do you mean to say that because they are meatpackers that you 
would have no right to have any jurisdiction over complainants with 
regard to their activities in the sporting-goods field ? 

Mr. Kintner. It is a pleasure to answer a question by a distin- 
guished son of my State of Indiana. 

I suppose that such an argument could be made, but I could not 
agree with it. Wilson Sporting Goods Co. has on several occasions 
refused to give to the Commission information as to its operations but 
has never to my knowledge formally claimed exemption for its oper- 
ations by reason of its ownership by a packer. 
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Mr. Harvey. That is along the very lines that Mr. Cooley questioned 
you. 

Mr. Kintner. I might say that I have had a spirited correspond- 
ence with the general counsel of another large meatpacking concern 
in which I tried to convince the general counsel of that company that 
the Commission is not deprived of jurisdiction under section 7 of the 
Clayton Act, the antimerger portion of the Clayton Act. 

He asserts that this is a matter solely for the Department of Agri- 
culture, that all jurisdiction under the Clayton Act, including juris- 
diction over section 7 type practices, is vested in the Department of 
Agriculture. I argued that at least for the purpose of our making an 
investigation of the merger involving this large meatpacking concern 
we had jurisdiction, at least as to that portion of the C layton Act. 

Mr. Harvey. Was your protest sustained ? 

Mr. Kinrner. The matter never got to the point of litigating it, 
because the matter went off on other the in jurisdictional grounds. 

Mr. Harvey. Following the line of questioning started by the chair- 
man, just a few moments ago, do you have any recommendation to 
make to this committee as to where the cut off in jurisdiction could 
be made logically as between the Department of Agriculture and the 
Federal Trade Commission ? 

Mr. Kinrner. Well, personally, I would make the cutoff at the 
stockyards, and confer upon the Department of Agriculture juris- 
diction over stockyards operations, and leave to the Commission Juris- 
diction over the business operations of the meatpackers in the same 
way that we now have jurisdiction over the millers and other handlers 
and sellers of agricultural products. 

Mr. Harvey. There has been some thinking to the effect that juris- 
diction for the Department of Agriculture might be continued even 
throughout the act of slaughtering stage for the edible meat product. 
What would be your thinking on that? 

Mr. Krntner. I would say that those products compete with other 
food products. And that because of that, that the packing industry 
should be treated as any other segment of the food industry, and be 
made subject to the same jurisdiction of the Federal Trade Commis- 
sion with respect to its operations or processing and selling of meat 
products. 

Mr. Harvey. Then in trying to pinpoint, actually delineate the 
cutoff point, would you say then that it should come at the conclusion 
of the slaughtering of the animal? 

Mr. Kinrner. No, sir. I would put the cutoff point at the stock- 
yards, and consider the slaughtering of the animals as part of the 
processing operation, and ¢ losely tied to the later sales operation where 
the products are ultimately processed for consumption. 

Mr. Harvey. In other words, you would take all of the packers’ 
activities out from under the jurisdiction where they now are held, 
except as packers might be involved in buying at stockyards? 

Mr. Krnrver. That is correct, sir. And as to the actual supervision 
of the stockyards, the honest weights, the bonds, and the cleanliness, 
and so forth, I think that those are operations that should remain in 
the Department of Agriculture. They are certainly operations con- 
cerning which the Commission has no experience, and would be wholly 
unpr epared to enforce. 
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Mr. Harvey. You are getting into this situation, then, that Dr. 
Dixon set forth in the course of the hearings, where it was thought 
that the packers in certain instances were using their own feed lots 
as a lever to bring livestock prices to a lower level, and we are not 
going to argue at this time whether that is true or not; but in instances 
of that kind, would you say that jurisdiction should be had by the 
Department of Agriculture or the Federal 'Trade Commission ? 

Mr. Kinrner. Well, if title I, responsibility which would be the 
supervision of the business practices of the packers, were transferred 
to the Federal Trade Commission, and a case were brought to us with 
allegations that the packers were part of a conspiracy or agreement, 
unlawful agreement, to fix prices, were fixing prices at the stock- 

yards, or agreement to depress the price of livestock, by maintaining 
these lots, I would say that the Commission would have jurisdiction 
because it would be a practice not falling within the usual regulation 
of the stockyards under title III, the honest weights, and so forth, 
but a practice which would be part and parcel of the business opera- 
tions of the packers themselves, and would have an effect on the ulti- 
mate price to the consumer of the meat product. 

Mr. Harvey. There is one other livestock part of the program that 
has been of a great deal of interest in the industry, and that is the 
operation of the so-called buying station. They are not yards in 
the technical sense. They are operated by one of the packing com- 
panies. 

They consist of really nothing more than a few holding yards in a 
station. And there is considerable volume of livestock moving through 
these channels. 

Obviously, of course, at present the Department has no jurisdic- 
tion. And yet it could very well—this type of operation—have a 
great effect. Many of the livestock producers in my area think these 
stations are used as a lever to depress livestock prices. 

Mr. Kintner. Well if the Federal Trade Commission is given juris- 
diction over the packers as in the Watkins-O’Mahoney bill, and the 
Dixon bill, then that type of situation would definitely come under 
the purview of the Federal Trade Commission, because it would in- 
volve the business practices of the meatpackers. 

The trouble has been with respect to our jurisdiction of these non- 
posted areas that, first, in many instances, they are not doing business 
in interstate commerce, and secondly, if an investigation were made 
we would find the packers becoming involved and then have to drop 
the whole matter, but if we had jurisdiction over the meatpackers 
then we could look into that situation, still leaving to the Department 
of Agriculture the regulation of the operations of the stockyards. 

Mr. Harvey. I am thinking particularly now of the enacting in 
Indiana of a law having to do with the i inspection of these stations 
but primarily the mechanics of the operation of them, checking the 
weights, and so forth. 

Mr. Kinrner. I think that is an excellent point, Mr. Congressman. 
Many other States have enacted these laws covering the operation of 
these intrastate small nonposted stockyards, and I think that is a 
good thing because it leaves to the States responsibility for something 
which should, in my judgment, be of great concern to the local au- 
thorities, the honest weights, and the cleanliness and so forth of these 
small stockyards. 
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And Iam delighted that our State of Indiana has passed such a law. 

Mr. Harvey. I can only come to the conclusion that there is, 
whether justified or not, a great deal of concern on the part of the 
livestock producers in Indi: ana, that these packer operated buying 
stations are not working in the best interests of a competitive live- 
stock market. Thatis all, thank you. 

The Cuarrman. Thank you very much. Please stand aside for a 
moment. Senator O’Mahoney is present and wishes to testify. 

Senator O’Mahoney, we shall be glad to hear you at this time. We 
appreciate your appearance. 


STATEMENT OF HON. JOSEPH C. 0’MAHONEY, UNITED STATES 
SENATOR FROM THE STATE OF WYOMING 


Senator O’Manoney. I thank you very much. I want to thank the 
representatives of the Federal Trade Commission for allowing me 
to interrupt them on this matter. 

Congressman Dixon, I am happy to see you here, and Congressman 
Hill, both of whome have introduced measures upon this matter. 

I would like to deal with the section as briefly and succinctly as 
I can, Mr. Chairman, 

Let me begin by saying that the great problem before the American 
people today in the leadership of the world and in the conduct of its 
domestic affairs is to preserve the theory upon which this Govern- 
ment was founded, namely that the individuals who constitute the 
population are the source of all political and economic authority that 
can be exercised over them. 

Most of the confusion which I have found in the laws which Con- 
gress is asked to pass upon controversial subjects, in economics and 
human relations, arises from the fact that we confuse the living per- 
son with the artificial person, namely, the corporation. ‘To under- 
stand what the sponsors of this legislation have had in mind, let me 
proceed by saying that Senator Watkins and, I think, Congressman 
Dixon and Congressman Hill, so far as they are concerned, feel it is 
necessary to say, that in the modern world, in the arguments before 
courts, in the discussion before congressional committees, we con- 
stantly refer to corporations as persons, as though they were living 
persons. 

We must. remember, first of all, that no corporation can come into 
existence until some government somewhere has given it a charter. 
The trouble in the world now is that corporations which receive 
charters in countries which do not adhere to the American principle 
of the priority of the people as people are doing business all over the 
world and claiming the right and privileges of living persons. 

The Bill of Rights was not drafted to protect corporations. The 
Bill of Rights was s drafted to protect individual citizens. 

Now, I am reminded, Mr. Chairman, of a question which you 
addressed to Mr. Kintner, at the outset—it was just after I came into 
the room. You made reference to section 405 of the existing Packers 
and Stockyards Act, 1921, as amended. Now, this is the section: 

Nothing contained in this act, except as otherwise provided herein, shall be 
construed— 

(a) To prevent or interfere with the enforcement of, or the procedure under, 
the provisions of the act entitled “An act to protect trade and commerce against 
unlawful restraints or monopolies, approved July 2, 1890.” 
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That act, of course, was the Sherman antitrust law. It was passed 
by a Congress controlled in one Chamber by one party, controlled in 
the other Chamber by another party. 

Introduced by Senator Sherman, it passed the Senate without : 
rolleall vote, so complete was the belief of the Members of the engin 
that it was a necessity for Congress to pass a law to protect living 
persons from the monopolistic practices in restraint of trade, into 
which modern corporations were beginning to insert themselves. 

We will go on with section 405. 

The act entitled “To supplement existing laws agains unlawful restraints and 
monopolies and for other purposes,” approved October 15, 1914. 

That, of course, was the Federal Trade Commission Act. 

No party has ever proposed to repeal the Federal Trade Com- 
mission Act. I donot think anybody intends to argue that the Federal 
Trade Commission law is perfect, or that mistakes are not made by 
the Federal Trade Commission, but it still remains upon the statute 
books. 

It was written there because Congress felt that the time had come 
to enact preventive relief from the artificial person who was taking a 
larger and larger degree of control over the commerce upon which 
the individuals depend. Then the section proceeds to the Interstate 
Commerce Act, as amended, “An act to reduce taxation”—and other- 
wise, which are not at all relevant in this matter. 

The question of the chairman was, “Does not this section 405 say 
that none of these laws, including the Federal Trade Commission Act, 
shall be construed as lacking enforcement under this. Packers and 
Stockyards Act?” 

Nothing contained in this act shall be construed to prevent or interfere with 
the enforcement of * * *, 

And then the Federal Trade Commission is cited. 

Well, now, that is all right until you come to the next section. The 
next section is 406, and in 406 (b) we have these words—and this, Mr. 
Chairman, I respectfully say is the answer to your question: 

On and after the enactment of this act, and so long as it remains in effect, 
the Federal Trade Commission shall have no power or jurisdiction so far as 
relating to any matter which by this act is made subject to the jurisdiction of 
the Secretary, except in cases in which, before the enactment of this act, 
complaint has been served under section 5 of the act entitled “An act to create 
a Federal Trade Commission, to define its powers and duties, and for other 
purposes” — 
and so forth. 

In other words, this law in section 406 specifically repealed the 
provisions of section 405 with respect to the Federal Trade Commis- 
sion so far as this particular act was concerned. 

In other words, the Packers and Stockyards Act precisely says and 
emphatically declares that the Trade Commission shall not have the 
power that it ought to have if it is to—— 

Mr. Poage. If you took that out and left an overlap there, do you 
think that would cure it ? 

Senator O’Manonry. I beg your pardon? 

Mr. Poace. If you took that language out and left current jurisdic- 
tion between the Federal Trade Commission and the Department of 
Agriculture, do you think that would give us a desirable situation ? 
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Senator O’Manonry. Well, that is a matter of judgment in passing 
upon the policy. That would mean, Congressman Poage, if I under- 
stand your question correctly, that by the ‘repeal of this ‘prohibition i in 
section 406 against the Federal Trade Commission, we would preserve 
the power of the Federal Trade Commission to prevent unfair-trade 
practices in this business. I think it might have that effect. 

Of course, it would have the effect of having both agencies do the 
work. 

The Cuarrman. I recognize that. There would be an overlapping 
or concurrent jurisdiction. 

Senator O’Manoney. Well, one of the reasons why Senator Watkins 
and I sponsored the Senate bill was to eliminate overlapping and con- 
flicting jurisdiction and to put the enforcement of the prohibition 
against unfair-trade practices in the hands of the Federal Trade 
Commission. 

Under the Sherman Act, you can punish the act after it has been 
committed ; under the Federal Trade Commission Act, you can enjoin 
the unfair-trade practices before they are committed. 

Now, is there any reason why we should do this? I think that the 
Agriculture Committee of the House and the Agriculture Committee 
of the Senate, and all of the members on both. sides, are eminently 
qualified to realize how important it is to protect the right of indi- 
vidual farmers and ranchers to carry on their business. 

The CHatrman. Senator O’Mahoney, may I interrupt you for a 
moment ? 

You referred a moment ago to the act which was approved on Octo- 
ber 15, 1914, and you referred to it as the Federal Trade Act. Isn’t 
that the Clayton Act ? 

Senator O’Manonry. I think that is right, Mr. Chairman. The 
Trade Commission Act was passed in September 

The Coamrman. September 26, 1914. 

Senator O’Manoney. And the C layton Act in October. Yes; that 
was the Clayton Act, not the Federal Trade Commission Act. 

But it is the Clayton Act which contains the proviso with respect to 
the dealings in which we are interested because of this proposed leg- 
islation. 

I was about to call your attention, Mr. Chairman, to an article which 
I read in the New York Times of July 10. There was a meeting in 
Worland, Wyo., on the 9th of June—it had been going on for several 
davs—with respect to the condition of agriculture in this area. 

This article is so important and it so clearly shows what is hap- 
pening to agriculture, that I think I will trespass upon your good 
nature to read it. 

It is written by Mr. Donald Janson. I put it in the Congressional 
Record for July 12, where it appears at page 10326. 

Wortanp, Wyo., July 9.—The 10 States of the Missouri River Basin are suf- 
fering “a continued, rapid decline in number of farms and farm population and 
a very severe drop in total and per capita farm income.” 

This gloomy assessment of the area’s agricultural economy was made today 
by Kenneth M. Kingsbury, regional economist for the United States Department 
of Labor. 

In 1950, he said, a quarter of the basin’s population lived on farms and had 
19 percent of the region’s income. 

“Today the 20 percent still on farms have only 12 percent of the total personal 
income in the 10 States,” he said. 
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Mr. Kingsbury pointed out that the trend had “a more seriously deteriorating 
influence” in the basin than it would have in other areas, because of the region's 
dependence on an agricultural economy. 


And let me insert here the statement that the growing of livestock 
is one of the most important factors of the agricultural economy in 
those 10 States. 


He said the rate of loss in farm population was exceeding that of the country 
as a whole, with the rate of decline in farm income in the basin even higher. 

He reported that industrialization in the 10 States had been inadequate to 
absorb farm unemployment. 

Only Colorado, he said, has added enough nonfarm jobs since 1950 to take 
up the slack. North Dakota has led the most, absorbing only 35 percent of its 
displaced farmers. 

The other Missouri River Basin States are South Dakota, Nebraska, Kansas, 
Wyoming, Montana, Minnesota, Iowa, and Missouri. 


Mr. Dixon will note that the same situation exists in Utah. It 
isn’t all confined to the Missouri Basin. I think the members of this 
committee will realize that farm income all over the United States 
has fallen. 


Mr. Kingsbury said more than a million residents moved out of the basin 
between 1940 and 1950 and that departures were continuing, although more 
slowly. The basin States had a population growth of 5 percent for 1940-50, 
about a third of the national rate. 

“The farm income decline has been the one dominant factor,” he asserted, 
“that has prevented overall economic gains in the basin equal to the Nation.” 


I will ask that the rest of this article be printed in the record with- 
out my reading it. 

The Cuatrrman. Yes; without objection it will be made a part of 
the record. 

(The article is as follows :) 


FarM INCOME Off IN MIssourRI BASIN 
FEDERAL AID CITES A “SEVERE DROP” IN 10-STATE AREA—IN DUSTRY SEEN LAGGING 
(By Donald Janson—Special to the New York Times) 


WortaNp, Wyo., July 9.—The 10 States of the Missouri River Basin are suf- 
fering a continued, rapid decline in number of farms and farm population and 
a very severe drop in total and per capita farm income. 

This gloomy assessment of the area’s agricultural economy was made today 
by Kenneth M. Kingsbury, regional economist for the United States Department 
of Labor. 

In 1950, he said, a quarter of the basin’s population lived on farms and had 
19 percent of the region’s income. 

“Today the 20 percent still on farms have only 12 percent of the total personal 
income in the 10 States,” he said. 

Mr. Kingsbury pointed out that the trend had a more seriously deteriorating 
influence in the basin that it would have in other areas, because of the region's 
dependence on an agricultural economy. 

He said the rate of loss in farm population was exceeding that of the country 
as a whole, with the rate of decline in farm income in the basin even higher. 





INDUSTRIALIZATION LAGS 


He reported that industrialization in the 10 States had been inadequate to 
absorb farm unemployment. 

Only Colorado, he said, has added enough nonfarm jobs since 1950 to take up 
the slack. North Dakota has lagged the most, absorbing only 35 percent of its 
displaced farmers. 

The other Missouri River Basin States are South Dakota, Nebraska, Kansas, 
Wyoming, Montana, Minnesota, Iowa, and Missouri. 

Mr. Kingsbury said more than a million residents moved out of the basin be 
tween 1940 and 1950, and that departures were continuing, although more slowly 
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The basin States had a population growth of 5 percent for 1940-50, about a third 
of the national rate. 


“The farm-income decline has been the one dominant factor,” he asserted, 
“that has prevented overall economic gains in the basin equal to the Nation.” 


DROUGHT A FACTOR 


He said the recent extended drought in the plains had sped the slide. Farm 
income in Kansas and Nebraska, for example, fell by more than half between 
1950 and 1955, compared with a 10-percent national dip. 

Mr. Kingsbury said the shrinking farm population meant that the region was 
approaching the time when as much manpower would be needed in factories 
as on the land. 

He held out hope that advances in irrigation, flood control, navigation, and 
power facilities would be sufficient to improve the region’s economy. 

The analyst addressed the Missouri Basin Interagency Committee, a group rep- 
resenting the governors of the 10 States and 7 Federal agencies concerned with 
economy of the region. 

Senator O’Manoney. This is what I want to emphasize particularly. 
The raisers of livestock are natural persons; the packers and the food 
chains are artificial persons. The farmer and the rancher cannot go 
into the same ring with the corporate packers and the corporate food 
chains any more than a lightweight prizefighter could go into the ring 
with a heavyweight chs ampion. It just cannot be done. And while 
there have been efforts, as in the case of the State of Indiana, by the 
States to legislate with respect to matters of this kind, that legislation 
is handicapped from the very beginning because the minute the prob- 
lem of interstate commerce arises, the power of the State ceases. When 
the Constitution drafters said Congress shall have the power to regu- 
late commerce among the States, with foreign nations and with the 
tribes, they withdrew the power from the States. The States cannot 
regulate interstate commerce. 

Now, we have the testimony before the Senate committee that the 
Department of Agriculture has not been enforcing this law. 

The CuarrMan. Senator, may I interrupt you a moment? 

Of course, we realize the importance of the statement that you have 
made with reference to corporations. Actually, corporations, as you 
say, may be artificial entities, but they are limited by the charters which 
are granted to them by the separate States. 

Senator O’Manoney. But, Mr. Chairman, the charters that are now 
issued to corporations are blank checks. 

The CHarrman. They may be, but the legislative authority of the 
several States is responsible for that. 

Senator O’Manoney. Of course, some of the States of the Union 
have made it a practice of earning some income for themselves by 
gr anting these blank- check charters. 

The CHarrMAn. It seems to me that the substance of your argument 
is that the business is evil. 

Senator O’MAnoney. Oh, not at all. No; I would never say that. 

The Cuarrman. Of course, you don’t say that, but it seems to me that 
is the gist of it. 

Senator O’Manonry. No, Mr. Chairman; I would absolutely dis- 
avow any such purpose at all. 

The Cuairman. I thought you would; but the argument has con- 


tinued to convey that impression, that you are denounci ing corporate 
existence. 
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Senator O’Msnoney. What I am saying to you, Mr. Chairman— 
May I make this statement before you proc eed ? 

The CHairman. Yes. 

Senator O’MaAnoney. I think it has a bearing on what you want to 

say to me. 

‘What I am trying to point out to this committee is that on the one 
hand we have to protect the individual producer and, on the other 
hand, we have to protect the individual consumer, because there is a 
middle factor. 

The Cuarrman. I think we agree with that, and that is the reason 
the Sherman Act was passed, the reason the Clayton Act was passed, 
and the Robinson-Patman Act was passed, the Federal ‘Trade Com- 
mission Act was passed, and the Packers and Stockyards Act was 
passed. 

Congress passed all of those laws due to the very thing that you say 
should be done. 

Now, the question is whether or not we have, by the Packers and 
Stockyards Act, vitiated and nullified the other acts that are re- 
ferred to. 

Senator O’Manoney. By the Packers and Stockyards Act, through 
the definition of the meaning of the word “packer,” you have, or Con- 
gress has, exempted from the laudable activities of the Federal Trade 
Commission Act any corporation that can call itself a packer within 
the definition. 

The CHatrman. That is the question. That is the only question 
we have before us now, whether or not Congress actually did that. 

In my opinion, I do not think Congress intended to do that, be- 
cause Congress clearly, in section 405, stated that it did not intend 
to exempt these corporations from the provisions of the other sev- 
eral acts. 

Then, in section 406, in the section immediately following 405, you 
tell us that Congress undid what it had attempted to do in section 405. 

Senator O’Manoney. Isn’t that true, Mr. Chairman ? 

The Cuarrman, I do not know. 

Senator O’Manonry. Well, let me read the language again. 

The CuHatrman. I have read the language. “Tt says, if you will 
read it: : 

On and after the enactment of this act, and so long as it remains in effect, 
the Federal Trade Commission shall have no power or jurisdiction so far as 
relating to any matter which by this act is made subject to the jurisdiction 
of the Secretary, except in cases in which, before the enactment—— 

Senator O’Manonry. And packers have been made subject to the 
jurisdiction of the Secretary. 

The Cuarrman. Then it goes on and says: “* * * except,” and then 
it excepts the Claytan Act and the other acts. 

Senator O’Manoney. No. ee in cases which were initiated 
prior to the enactment of this 

The CHarrman. All right. Read on until it gets down to the 
word “or.” 

Then it says— 
or under section 11 of the act entitled “An act to supplement existing laws 


against unlawful restraints and monopolies, and for other purposes,” ap- 
proved October 15, 1914. 
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That is the Sherman Act. 


* * * and except when the Secretary of Agriculture in the exercise of his 
duties hereunder, shall request of the said Federal Trade Commission that it 
make investigations and report in any case. 


Senator O’Manoney. Well, I think that you can get the evidence 
from both the Department of Agriculture and the Federal Trade 
Commission that the Secretary of Agriculture has not made such 
request. 

The Cuarrman. I understand that, but that is the duty of the Sec- 
retary of Agriculture, and the question is whether or not he has 
been remiss or derelict in his duty. 

Senator O’Manoney. Let me tell you what the Secretary of Agri- 
culture told us in the Senate. I was examining Assistant Secretary 
Butz. I do not want to burden you with reading too much, but this 
comes from page 372 of the Senate hearings: 


Senator O’Manoney. So that enforcement of title II will depend upon the shifts 
that you make during fiscal 1958 from other activities to this activity? 


We were talking about shifts of appropriation. 


Mr. Butz. Yes, sir; the shifts in budget, plus the shift in emphasis. And 
Mr. Pettus reminds me of one more thing. We are asking also for an increase 
of $170,000 for posting, and those personnel also will be available to assist with 
this in cases where evidence of malpractice comes up on the yards that are 
posted. 

Senator O’MAHONEY. That is the measure of the new activity? 

Mr. Butz. That is one measure of new activity. 

Senator O’MAHONEY. Have you got it allin? Let’s get it all in. 

Mr. Butz. $175,000 that we have requested in the budget for next year as an 
increase for the Packers and Stockyards Act, and then we expect within the 
Agriculture budget to transfer some additional $75,000 into strengthening of 
title II, which will make approximately $250,000. 


Thereupon I asked him: 


What agricultural activity for which you have already submitted a budget will 
suffer or be neglected by reason of this shift? 

Mr. Butz. What we plan is discontinuance of a contract that we have had in 
the fruit and vegetable merchandising training program which has been going 
for approximately 10 years, which, after consultation with those responsible, we 
feel has essentially accomplished its purpose and can go on its own. We have 
been in consultation with the Appropriations Committee on this item and feel 
we can make the shift all right. 

Senator O’MAHONEY. That isn’t what I heard, Mr. Secretary. I have heard 
considerable complaints about the supermarkets and the food chains with respect 
to the pricing of fruits and vegetables and other commodities raised on truck 
farms. 

Mr. Butz. Oh, yes; but this is a separate project. 

Senator O’MaHoNnEY. Are you going to abandon those poor farmers? 

Mr. Butz. No, sir. This was a separate project. 

But I call your attention to the fact that the project was sufficiently 
important in the mind of the Department of Agriculture that when 
it submitted its budget it included a request for this item. 

But that wasn’t all that was revealed from the lips of the witness 
for the Department of Agriculture, Mr. Butz. 

On page 392: 

Senator WATKINS. You have not had for nearly 36 years. 

(Had not had enforcement under title LI.) 


Mr. Pettus. I agree with you, sir. 
Senator WATKINS. We think that is a long enough trial period. 
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With all the problems that have been handed to Agriculture, we thought we 
would certainly find someone who would be glad to get rid of this matter of 
law enforcement in the field, in which the Federal Trade Commission has a 
special interest by reason of the act of Congress creating it as an independent 
regulating agency—a special arm of the Congress. 

Mr. Butz. It is quite true for 26 years— 

The record here says 26, whereas the actual figure is 36, I believe. 


Mr. Butz. It is quite true for 26 years it has not been adequately enforced, 
but don’t you think when the sinner confesses and resolves to do better, he should 
be given a chance? 

The CuHatrrman. We had that testimony read into the record the 
other day, Senator. 

Senator O’Manoney. Pardon me, while I read this additional sen- 
tence. I clipped this from page 393. 

We feel in the next year or two we will pretty well have completed the post- 
ing of the yards eligible for posting, and now having done that, we will be pre- 
pared to move vigorously into the other field. 

Now, I call your attention to the fact that the bills before you do 
not take anything away from the Department of Agriculture with 
respect to the posting of the fields, but here is the confession of the 
Assistant Secretary that not until the posting is completed will they 
be able to take up this other matter, which is essential if we are going 
to protect the individual ranchers, 

The Cuatrrman. During these entire hearings, no one has submitted 
any evidence to the committee indicating dereliction of duty on the 
part of the officials of the Department of Agriculture, other than 
about 6 or 8 complaints. 

Senator O’Manoney. There is confessed lack of action. What more 
do you want? 

The Cuarrman. That is a statement made by Mr. Butz, who has 
been in the Department a very short while. 

Senator O’Manoney. Well, I could cite you the ruling of Secretary 
Jardine made about 25 years ago. 

The Cuarrman. I am not talking about something that happened 
25 years ago or 20 years ago or 5 years ago. We have asked witness 
after witness to give us some concrete evidence of a complaint which 
had been ignored by the Department of Agriculture. I think eight 
complaints have been submitted. We have not had an opportunity 
to analyze those complaints, but each of the eight complaints, I am 
told by our staff, were made in the form of a “letter written by an 
individual to the Department of Agriculture, and were unsupported 
by any documentary evidence or any list of witnesses to substantiate 
the charges that violations were involved. 

I am not saying that the act has or has not been enforced properly. 
I do not know. ‘I do know this, I do not recall having received any 
communication from any livestock men or any small p: ackers or any- 
one else complaining to me that the law was being violated, and cor- 
porations were escaping. 

Senator O’Manonry. Well, now, Mr. Chairman, I do not like to 
be put in the position of arguing with the judge. That is usually 
bad practice. 

The CHatrrman. You do not have to argue with me. I am not a 
judge. I am just telling you that what we want is evidence. 












JURISDICTION OF PACKERS AND STOCKYARDS ACT 251 
Senator O’Manoney. You are just the chairman of this committee, 
which I think is a more exalted position than that of many judges. 
But I want to point out to you, sir, that in the testimony before 
the Senate, the evidence is clear that instead of issuing cease and desist 
orders, the Department of Agriculture has preferred to deal on a 
voluntary basis with those who are offenders. Department officials 
try to talk it over and come to a reasonable agreement with those 
who are by law supposed to protect the individual persons from the 
artificial persons who are being investigated. 

The CuarrmMan. The Department explained that was the procedure 
they followed, to call a man in, negotiate with him, and have him 
sign a consent decree or voluntary cease-and-desist order, to keep out 
of the courts, and not take a violation and run to the courthouse with it. 

It seemed to me that was the very purpose of the law. 

Senator O’Manonry. My only statement about that, Mr. Chair- 
man, is that that is not law enforcement. 

The Cuaman. We have been here many years. You have been 
here for twenty-odd years and I have been here over 20 years, and now 
we are saying for 20 years, 26 years, Congress has been sitting on 
Capitol Hill ‘tolerating violations of this law, permitting corporate 
powers to press the individuals, and that we have done nothing 
about it. 

Now, I am perfectly willing to share my part of the responsibility, 
but at the same time I want to say that during these years I have 
not received any complaints from people indicating to me that the law 
has been violated and corporations have been escaping because of this 
loophole in the law. This is the first time I have heard anything 
about it. 

Senator O’Manoney. I can show you, Mr. Chairman, all sorts of 
evidence from the cattlemen of Wyoming and Utah and Montana, and 
elsewhere in this area, pointing out that the prices the individual 
farmer receives are falling, while the prices that the consumers pay 
for processed meat products are rising. 

The Cuatrman. That is true throughout agriculture. 

Senator O’Manonry. The cost of living is increasing, Mr. Chair- 
man. 

The Crarrman. That is true throughout all of agriculture. 

Senator O’Manonry. Absolutely. ‘And all Iam doing, sir, is plead- 
ing with you to devote your great talents and ability of leadership here 
to restore to the Federal Trade Commission the powers of enforcement 
which the record shows the Department of Agriculture has not used. 
And I beg of you not to discharge as unimport: int the confession of 
Mr. Butz that’ the Department is going to do something now. Why 
does he say, “We will do something the year after next,” if he does 
not realize that the case we have brought in support of this bill is a 
powerful case? If he did not think so, why should he talk ditt 
switching appropriations from another agricultural field to this field ? 

The CHarrman. I am not minimizing the importance of what is 
before us at all, but I do want to say that if you, frankly, agree with 

the provisions of section 405, which in effect say that nothing in this 
act shall interfere with the Clayton Act, Sherman Act, Robinson- 
96278—57——17 
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Patman Act, Federal Trade Commission Act, and all those laws, why 
couldn’t we, as Mr. Poage suggested, modify section 406 or put a 
provision in there to clarify it and make it perfectly clear that we did 
not intend to exempt these corporations from the provisions of the 
antitrust laws ? 

Mr. Hagen. Except that “otherwise herein provided” provides for 
an. exception right in the language. 

Che CuammMan. Section 406? 

Mr. Hagen. Section 405. 

Mr. Jonnson. Right at the start. 

The Cuarrman, I say, except as otherwise provided. Section 406 
is the controversial section. I do not interpret that to mean exactly 
what Senator O’Mahoney interprets it to mean, but I think this com- 
mittee wishes to do something about this. 

We have the Hill bill, on the one hand, and the Dixon bill, on the 
other, and the Watkins bill, and your bill. 

Senator O’Manonry. No, Senator Watkins and I have the same 
bill. I introduced that bill on behalf of both of us. 

The CHarrMan. Well, we have had numerous witnesses here who 
support the Hill bill, and we have had witnesses supporting the Dixon 
bill. 

Now, the question the committee has to decide is: What legislation is 
needed ¢ 

We have called upon the Department of Justice to send up an 
attorney prepared to discuss with us the antitrust laws. 

Senator O’Manonry. Well, Mr. Chairman, I want to say this defi- 
nitely and specifically: I do not believe that anyone can deny that 
if we allow any corporate person to avoid the impact of the F ‘ederal 
Trade Commission Act by obtaining some degree of ownership in a 
packing enterprise which will, of course, result in exempting food 
chains from provisions of the Clayton Act and the Federal Trade 
Commission Act, the result is bound to be bad for both producers 
and consumers. 

The CuatrMan. I agree with you on that. 

If this act does, in effect, do what you suggest is now being done, | 
would be the first one to want to repeal the provision that per mits that. 

Senator O’Manonry. Mr. Chairman, may I say that in the Senate 
committee there was an amendment offered by Senator Dirksen, of 
Illinois. It was the amendment suggested by the Department of 
Agriculture, defining “packer” as meaning “any person principally 
engaged i in the business of buying livestock in commerce for purposes 
of slaughter,” and so forth. 

I asked Mr. Butz what he meant by “principally.” Well, there was 
quite a little discussion among the members of the committee, and 
Mr. Butz and his staff, and someone finally said, well, that would mean 
perhaps a little bit more than 50 percent. 

So I suggested to Mr. Butz that he and his staff have a conference 
and decide precisely what percentage they wanted, they never sug- 
gested any change. 

But as I read the amendment introduced by Senator Dirksen, I 
found on page 2, beginning on line 12: 

By striking the words “it shall be unlawful for any packer or any live-poultry 
dealer or handler to” at the beginning of section 202, and inserting in lieu thereof, 
“it shall be unlawful for any packer or live poultry dealer with respect to any 


-_ a cin ion 
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activity, or any other person with respect to buying livestock or live poultry for 
purposes of slaughter * * *” 

Now, I submit, as a lawyer, that sentence which was proposed in 
the Dirksen amendment just repeals the suggestion that by a packer 
was meant one who would be principally cone erned with packing. 

But the point is clear that as soon as one of the giant food chains 
buys a packing plant, it comes under the same rule as the pac es and 
we deprive both the producer of livestock and the consumer of meat 
products of the protection they should have. 

The CHatrrMan. Don’t you agree that the packers, large and small, 
should come under the Packers and Stockyards Act with regard to 
any activity in which they engage, and in which they act as packers? 

In other words, you ta ee he Eastman Kodak Case, mentioned a 
moment ago by Mr. Jones, or the hypothetical case that I suggested, 
that if DuPont ac quired a sm: all packing plant, certainly no one would 
expect them to be free from all the antitrust laws by virtue of that 
acquisition or that ownership. It seems to me that we should make 
a practice in the Stockyards Act applicable to all persons, natural or 
artificial, or insofar as all transactions that involve them in their 
capacity as a packer. 

Senator O’Manoney. Before I answer the question, Mr. Chairman, 
may I point out to you that the Subcommittee on Antitrust and Monop- 
oly of the Judiciary Committee made a study of the census reports, 
the census of manufacturers, as made by the Bureau of the Census. 
Our staff and the staff of the Bureau of the Census were working on 
these statistics for months. The report is being published today. It 
will be available today. 

I want you to know that one of the facts clearly shown in that 
report is that the 100 largest corporations engaged in industry and 
processing and so forth in 1947 turned out 21 percent of all the com- 
modities that were traded in in the whole United States, and that in 
1954 the same 100 companies turned out 30 percent of all the com- 
modity output. That is all manufacturing industry. 

Now, that process of concentration is going on, and in this very 
industry with which we are concerned here, because the chainstores 
are finding it possible, by buying packinghouses, to get out from under 
the Federal Trade Commission Act. 

The packers, at least three of them, have filed a case in the Federal 
court for the District of Columbia, to be released from the consent 
decree entered into some 30 years ago—I think it was in 1920—pro- 
hibiting them from conducting retail distribution. 

In other words, the big packers, the corporate packers, now want 
to get back in the same position that the food chains have maintained 
by reason of the defects of the present law, and to get out from under 
the protection that ought to be given to the people, get out from under 
the regulation. 

And may I say that when I use the word “regulation,” I use it in 
the sense in which it was used in the Constitution? I do nat mean 
control. I do not believe the Government should control. I do not 
want the Government to control prices. I want a free market. 

And where there are administered prices in the market, I want to be 
sure that those administered prices are not being carried on to the 
detriment of free enterprise. 
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Mr. Chairman, you have been very kind and you have listened to 
me 

The Cuatrman. Mr. Dixon wanted to ask you a question. 

Senator O’Manonry. Yes, indeed. 

Mr. Drxon. In regard to any specific complaints. 

Mr. Chairman, I will be very brief. 

Senator O’Manonery. Mr. Dixon, may I first quote this from Mr. 
Butz? It is very short. It is from page 393. I do it because you 
have been talking about the food chains. This was his answer to my 
question that he bring in reports of the number of food chains which 
have sought to be recognized as packers. 

He said: 


At the present time 14 food chain organizations are filing reports as meat- 
packers, under provisions of this act. This number includes 6 of the leading food 
chains in the country, with approximately 10,000 retail outlets, and 8 smaller 
food chains, having less than 100 stores each, in addition to their packing oper- 
ations. 

Now, if the food chains are able to escape from the regulation of 
the Federal Trade Commission, it is going to be more difficult for 
consumers to buy farm products and meat products at a price that 
is reasonable to pay, and it is going to be more difficult for the pro- 
ducers of livestock and all agricultural products to farm and ranch 
at a profit. 

Mr. Drxon. Then, too, Senator, if the food chains are prohibited, as 
the Hill bill would call for, and the packers are left free and come 
out from underneath this consent decree, what do you think will be the 
result ? 

Senator O’Manonrey. I think the result will be disastrous for the 
producers and disastrous for the consumers. 

Mr. Drxon. I wanted to get into the record, too, instances of specific 
complaints. That question was asked by our chairman. 

Is it not true that on pages 61 to 63, of the Senate hearings, Mr. 
Kintner, General Counsel for FTC, submitted 28 cases which are com- 
plaints which the FTC referred to the Department of Agriculture 
for prosecution ? 

Senator O’Manoney. That is quite true, Mr. Dixon, and I would 
be very happy to cut these pages out of this volume of the hearing 
that I have in my hand and put that material in this record, if you 
so desire. 

Mr. Drxon. Those are 28 complaints that have been filed since 1950, 
and they are all specific. 

The Cuarmman. Twenty-eight complaints filed with the Depart- 
ment of Agriculture ? 

Mr. Drxon. Those are complaints which the FTC turned over to 
Agriculture, because they are all against packers and stockyards. 

The Cuarrman. All violations of the Packers and Stockyards Act? 

Mr. Drxon. That is right. 

The Crarrman. And not any one of the 28 have been prosecuted or 
investigated ? 

Mr. Drxon. I am not prepared to say that. But you asked for 
specific complaints. 

I would like permission to put in the record these pages, 61 to 63, 
where there are 28 complaints which the FTC thought important 
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enough to turn over to the United States Department of Agriculture, 
because FTC has no jurisdiction. 

The CHarrMAn. You may insert that information in the record im- 
mediately following the Senator’s testimony. 

I should like to call to the attention of Mr. Bucy the complaints 
and ask that he be in a position to give us some information as to why 
the Department of Agriculture has not acted 4 

Mr. Bucy. We will give you a report on the action taken by the 
Department. 

The Cuatrman. Thank you. 

Senator O’Manoney. Mr. Chairman, it is my understanding that 
while the Federal Trade Commission may make reports and requests 
to the Department of Agriculture, the Department of Agriculture 
does not consider it should carry on enforcement; it has never re- 
quested the Federal Trade Commission to make investigations. 

Mr. Drxon. The Department of Agriculture has never asked the 
“TC to follow up any one of these 29 complaints ? 

Senator O’Manoney. That is right. 

Mr. Dixon. Complaints that the FTC turned over to the Depart- 
ment of Agriculture ? 

Senator O’Manonry. That was our testimony. 

Mr. Tewes. Will the gentleman yield ? 

Why should they, if the responsibility rests with the Agriculture 
Department? What would be the point in going back to the FTC? 

Mr. Dixon. Because the Department of Agriculture has such a 
hopelessly inadequate sta ff—— 

Mr. Trewes. That is in dispute now. 

Mr. Drxon. If they have been unable to follow these complaints, 
why didn’t they turn them back to the FTC with authority to investi- 
gate and prosecute ? 

Mr. Tewes. Just this morning I received a complaint in the mail 
from a man who distributes magazines and who was under the juris- 
diction of the FTC, and his « omplaint i is exactly the same as yours by 
the Agriculture Department. He says, “That doggone FTC won't 
prosecute these complaints.’ 

Now, isn’t that a standard complaint of those who are under the 
regulatory bodies? 

Mr. Dixon. On the contrary, here we have evidence that the FTC 
did have staff enough to investigate 28 cases that they think should 
be followed and prosecuted. They were forced to turn them over to 
the United States Department of Agriculture because they had no 
jurisdiction. 

The CHarrman. Why did they make those investigations? 

Mr. Drxon. Because they had complaints. 

The Cuatrman. Why didn’t they refer the complaints to the De- 
partment of Agriculture, rather than conduct the inv estigations ? 

I understand the law is that the Secretary of Agriculture has the 
primary responsibility and he may request the Federal Trade Com- 
mission to accept any case that he presents to them. 

Mr. Drxon. I guess they thought they were important enough that 
they should look into them sufficiently to see if they should “not be 
turned over to the Department of Agriculture. 
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The CHarrMan. Weren’t those 28 cases or complaints actually in- 
vestigated by the FTC, or were they just received and transmitted ? 

Mr. Drxon. Now information on complaints. It is information 
involving the practice of packers. 

The Cuarrman. I do not suppose that was an investigation. 

Senator O’Manoney. The answer, Mr. Chairman, is right here in 
the list furnished. Take, for example, the first one, file D-6409; 
respondents, Armour & Co., a corporation; Armour, Inc.; Fort Worth 
Poultry & Egg Co., Inc.; Armour & Co., a corporation ; date of referral, 
April 27, 1956; nature of complaint, investigational files reveal that 
respondents were packers within the terms of the Packers and Stock- 
yards Act, and this fact was stipulated of record—complaint, opinion 
of Commission, and order of dismissal attached. 

The Federal Trade Commission had no authority under the law to 
do that, and that is why we are trying to prevail upon Congress to 
amend the laws. 

And I am glad, may I say, to note from what the chairman has 
said, he does seem to feel that some change should be made in the law. 

That being the case—— 

The CratrMan. I do not hesitate to make it perfectly clear that 
if there is a loophole in the law and it needs to be amended, this com- 
mittee, I am sure, would want to amend it. I certainly want to amend 
it. Isay,again, I have not received any complaints. 

Mr. Dixon. Mr. Chairman, if I might ask one more question of the 
witness, Senator O’Mahoney. 

The Cuarrman. Yes. 

Mr. Dixon. In looking over these 28 complaints, I find that they 
are all complaints against the packers and none of these would be 
eligible under the Hill bill. 

Is that correct ? 

Senator O’Manonry. I think that is correct, Mr. Dixon. 

Mr. Drxon. None of these 28 complaints would be met under the 
Hill bill. 

Senator O’Manoney. Under that definition they would not. 

Mr. Hagen. Mr. Chairman, I would like to ask the Senator a couple 
of questions. 

I would like to say first, Senator, isn’t it a known fact that pick- 
pockets avoid cities where they have a good pickpocket detail on the 
police force ? 

Now, this is a proposition where I do not think we have to take 
much evidence. 

The directors of Food Fair, and these various other corporations, 
who presumably are rational men, have decided the question for us 
by seeking to get under the same blanket with Armour & Co. And 
that in itself is an admission that this is a good thing, as far as they 
are concerned, being under the Department of Agriculture. 

Senator O’Manonry. Mr. Hagen, I wish I had thought of making 
that statement myself. 

Mr. Hagen. I do not think we need to take any evidence. 

These fellows presumably know what they are doing, and they are 
merely seeking to get the same privilege that Armour & Co. and Swift 
& Co. have, and there is not a great deal of distinction between them. 
As far as I am concerned, if all we are going to do is penalize Food 
Fair compared with Armour & Co., we might as well quit sitting 
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here. What our action should be is to place them both under some 
effective regulation, which is the import of your bill, of course. 

Senator O’Manoney. Precisely. I agree with that completely. 
And I hope it will be done. 

Mr. Drxon. Will the gentleman yield ? 

You said “some effective regulation.” Wouldnt’ you say the same 
regulatory body and the same regulations apply throughout ? 

The Cuarman. Thank you very much, Senator O'Mahoney, for 
your statement. 

Senator O’Manoney. I thank you, Mr. Chairman, and members of 
the committee, for your patience. 

The CuamrMan. We are very glad you came over, and I am sure 
the committee will give careful consideration to your statements. 

Senator O’Manonery. Mr. Chairman, I made a talk, by request, 
on March 14, 1957, at the Ninth Annual Pasture-Forage-Livestock 
Conference, at the Omaha Livestock Exchange Building. If it is 
agreeable, Mr. Chairman, I would be glad to offer this for inclusion 
in the record. 

The Cuairman. Without objection it may be made a part of the 
record. 

(Address of Senator O’Mahoney is as follows :) 


ADDRESS OF SENATOR JosEPH C. O’ MAHONEY (DEMOCRAT, WYOMING) BEFORE THE 
NINTH ANNUAL PASTURE-FORAGE-LIVESTOCK CONFERENCE AT OMAHA, NEBR. 
Marcu 14, 1957 


ECONOMIC FREEDOM AND CONTROL OF THE MARKET PLACI 


May I begin by expressing my deep appreciation to those who planned this 
Ninth Annual National Pasture-Forage-Livestock Conference for the opportunity 
which has been extended to me to participate. The wise men who planned this 
program have properly noted that marketing is the No. 1 problem of the livestock 
business. More than that, marketing is the No. 1 problem of every business 
from the point of view of the producer, from the point of view of the consumer, 
and from the point of view of every operator who stands between the two. 

Production is a futile pursuit if there is no market and profitless if the 
market is not free. If it is not free, it can scarcely be called an honest market, 
for if the market is not free it is a manipulated market. Those who participate 
in the production, the processing, the distribution, and the consumption of 
whatever is being produced for sale in a manipulated market are the economic 
victims of those who occupy the seats of control. 

I do not hesitate to say that both the political and economic history of man- 
kind has been built around the struggle to gain the exclusive power to manage 
the markets and the trade routes of the world. The struggles of the past, 
for the most part, have been waged in limited areas. Sometimes they embraced 
the whole known world, and beginning with the 19th century these struggles 
have involved the whole globe itself. Two World Wars have been fought in 
this century, and now we are engaged in an economic struggle—a cold war—in 
which the United States and Soviet Russia are pitted against one another as 
the representatives of freedom against arbitrary power. It is a struggle between 
those who believe that God made men free and those who believe that man is 
no better than a material pawn, to do what he is told to do by the political or 
economic masters who have gained control. 

Our country cannot win the struggle to make the world free from arbitrary 
political control unless we first make our own country free from arbitrary 
economic control in private hands. Indeed, the whole purpose of the founders 
of this Government was to establish one in which political and economic freedom 
would both exist and that the Government, instead of being the master of all, 
would be the servant of all, subject only to the will of the whole people. 

It may well be that you who are assembled here can initiate the drive that 
must be made to keep ours a free economy, for you are all personally interested 
in the production, sale, processing, and distribution of livestock products. Not in 
the sense that you are personally engaged in all these several activities, but in 
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the sense that you know that the product which is the basis of the industry 
passes through several operations on its way from the range to the consumer’s 
dining table. You know that this is an industry composed of distinct segments, 
beginning with the farmers and the ranchers and ending with the butcher or 
the grocer. In the beginning all of these units were operated by individuals— 
operating with their own labor and their own capital. They were not em- 
ployees. They were both owners and operators and their activities were essen- 
tially only on a local scale. Today most of the segments are operated by cor- 
porations which are not living, but only artificial persons. They are created 
by law and some of them, through their management, seek to establish con- 
centrated control over every separate branch of the industry. 

I do not come today to report the findings of the Senate Judiciary Antitrust 
and Monopoly Subcommittee on the problems of animal agriculture because, 
although we started our hearings in the Senate committee last year, we have 
not yet been able to resume them in this session of Congress. I can only assure 
you that they will be resumed, not when, nor how, but only that the program 
has not been abandoned and that it will be the purpose of the committee to main- 
tain an open forum in which everybody concerned shall have an opportunity 
to be heard. 

Senator Watkins, of Utah, and I are Senate sponsors of a bill—the purpose 
of which is to restore to the Federal Trade Commission jurisdiction to prevent 
monopolistic acts or practices and other unlawful restrains by those engaged in 
commerce in meat and meat products. We are not seeking victims to prosecute. 
we are seeking advice by which we may be guided in recommending to the Con- 
gress the enactment of legislation designed to provide a rule of order under 
which freedom and fairness may be provided for all whose livelihood and sus- 
tenance depend upon this industry. 

We are living in an age in which the rights of the individual as a living person 
have been more seriously threatened than at any time in written history. We 
who have lived in the 20th century have seen the whole face of the world 
changed. Empires and kingdoms have tottered and fallen. Invention and 
science have made more progress in the last 50 years than in the last 5 centuries 
at least. We have seen trade and commerce cross the oceans, the mountains, 
the rivers, the deserts, and penetrate even the air envelope of the globe. We have 
seen a steadily increasing proportion of mankind become dependent for their 
daily living not upon their own independent efforts locally, but upon the deci- 
sions rendered by managers in distant cities and closed offices. We have seen 
government expand and economic power become more and more concentrated 
until today we, the people of the United States, stand almost alone in the whole 
world as the champions of freedom, while in Eastern Europe and in Asia has 
risen the dictatorial power which denies the capacity of men to govern them- 
selves. 

He is blind who imagines that in a few years things will somehow be re- 
stored to what they once were. That is impossible, for the changes that have 
been wrought by two world wars have utterly transformed our habits of life. 
We say one think and do another. We denounce big government and with the 
same breath we ask big government to save us. Turn the pages of the Con- 
gressional Record and you will find distinguished Members of the House and of 
the Senate putting into the Congressional Record the pleas of local chambers of 
commerce asking the Federal Government to consider ways and means of financ- 
ing and promoting small business. The Halls of Congress which have rung with 
denunciation of the expansion of bureaucracy ring again with the same voices 
urging the establishment of new bureaus to correct some local economic dislo- 
eation which the afflicted States, cities, or counties are unable to correct for 
themselves. The Congress creates small-business committees in both Houses, in 
response to public demand, which search for remedies on the Federal level for 
the ills which independent local business suffers on the local level. The execu- 
tive branch of the Government, seeking to reduce expenditures, liquidates a 
Federal Small Business Administration created to finance small business with 
Federal funds and then finds itself unable to resist the pressure for the reestab- 
lishment of such a unit. 

The means of transportation and communication continuously expand and, 
because the modern instruments of travel and of communication are vastly more 
efficient than those of former years, the responsibility of Government to furnish 
what the people need compels it to set up a Bureau of Public Roads at Washing- 
ton. For a time this is only Federal aid in the building of roads but gradually 
the Federal bureau finds itself compelled to assume greater and greater author- 
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ity in the design and structure of the highways. National highways become 
more important than State highways. All of this because the people and the 
commerce which they carry on make the new system essential. All of this 
calls for more and more expenditure and our Federal budget swells in what we 
call a time of peace, as if it were wartime. Meanwhile, the concentration of 
economic power expands. Big units of trade and commerce push the little units 
to the wall. Combinations proceed. Through the merger route, and by the ex- 
panding into different avenues of commerce, management groups operating in 
interstate and foreign commerce find themselves free of regulation in the public 
interest by local and State authority. 

Almost 70 years ago a bipartisan Congress enacted the Sherman antitrust law, 
bearing the name of a great Republican Senator from Ohio. It was designed to 
prohibit contracts and conspiracies in restraint of trade or attempts to establish 
monopolies. Almost 30 years later, because the nature of commerce has been 
transformed from local and intrastate to national and foreign commerce, a Fed- 
eral Trade Commission was established to investigate alleged violations of the 
basic commercial principle of our people—that trade and commerce shall be free. 
Administration succeeds administration—one political party succeeds another— 
but no party and no leader has ever proposed the repeal of the Sherman antitrust 
law or the abolition of the Interstate Commerce Act, the Federal Trade Com- 
mission Act, and the other laws which have been enacted to regulate trade and 
commerce as it is carried on across State and National boundaries. This is a 
problem which we have always had with us. Time was when individuals who 
found themselves to be victims of unfair trade practices could go to new lands 
upon which to settle. Thus, it was that settlers succeeded the buffalo and the 
Indians on the plains of this area. Inevitably, as people found it easier to go 
from place to place and to communicate over long distances, Government regula- 
tion of trade and commerce among the States and with foreign nations began to 
expand. This was inevitable because the Constitution had granted this power 
to Congress and taken it from the States. Thus, when corporate instruments of 
commerce crossed State lines, Congress began to act or there would have been 
no regulation in the public interest. It is important to remember that there is 
a great difference between control and regulation. The Constitution gives Con- 
gress, and only Congress, the power to regulate commerce. It does not authorize 
Congress to control commerce. The purpose of the Constitution was to enable 
the peoples of Government to protect the people from arbitrary control of com- 
merce in private hands. That is to say, to prevent monopoly from dominating 
the activities by which the people provide food, shelter, and clothing for them- 
selves. 

You who assemble here are, for the most part, the descendants of the pioneers 
who blazed these western trails with their herds of cattle and their flocks of 
sheep, building new homes and new communities. But you have lived to see the 
time when the communities and the States your grandfathers formed no longer 
have the power to regulate the business upon which all of our inhabitants depend 
from the producer to the consumer. 

Thirty-six years ago the Congress enacted and President Harding signed the 
Pickers and Stockyards Act. It was a bill which, like the Sherman Act, the 
Interstate Commerce Act, the Federal Trade Commission Act, and all the other 
regulatory laws, was designed to protect the individual enterpriser from what 
was conceived to be unnecessarily concentrated economic power in private hands. 
Like all the regulatory acts, it was essentially a law to keep the market place free. 

The Federal Trade Commission and the Department of Justice were at that 
time both investigating the five big packers. The Packers and Stockyards Act 
was conceived by Congress for the purpose of breaking the hold the packers were 
alleged to have held over the price the producers must be willing to receive and 
the price the consumers were compelled to pay. It was felt to be against the 
public interest for a small group to have control over the market—a market for 
the animals on the hoof in one instance and the market for the meat on the other. 

This was a measure in full harmony with our national tradition of freedom, 
both political and economic. It was in harmony with the ancient common law, 
even with the law of William the Conqueror who, to make a gesture of friendship 
to the conquered, gave approval almost 900 years ago, to a law requiring the sale 
of livestock to be made in the city and “before three faithful witnesses.” Some- 
body must have known long ago how both the producer and the terminal market 
may be exploited by direct buying which short cuts the public market. The 
packers and stockyards bill was introduced in the Senate by my predecessor, 
the late Senator Kendrick, and by Senator W. S. Kenyon, of Iowa. A similar 
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bill was introduced in the House by Congressman Haugen, of Kansas. The bill 
was passed and President Harding signed it on August 21, 1921. However, in 
the closing weeks of its consideration by Congress, amendments were inserted 
in the bill which had the effect of narrowing the power of regulation the spon- 
sors of the bill had intended. On June 17, 1921, Robert La Follette, Sr., Senator 
from Wisconsin, speaking on the Senate floor said, “I hold in my hands here now 
the Haugen bill with interlineations in the handwriting of the attorney for the 
packers in the bill, which he turned over to Mr. Atkeson, with the changes that 
the packers desired to have made in the bill. Then the subcommittee was 
appointed. They adopted these suggestions. The measure was passed on to 
the full committee and without a single change, reported by the committee to 
the House and passed by the House just as reported.” 

What Senator Bob La Follette was complaining about was the fact that the 
amendments made it impossible for the Federal Trade Commission to enforce 
the objectives of the bill. 

Time has passed, and now we know that the Department of Agriculture, to 
which these amendments had given powers that had been intended for the 
Federal Trade Commission, has been unable adequately to enforce the intent 
of this original law. The Department of Agriculture is not an antitrust enforce- 
ment agency and because it is not an antitrust enforcement agency it is not 
equipped to give those who have devoted their lives to the meat industry pro- 
tection against unfair trade practices. 

The packers who had been under prosecution at the time by the Department 
of Justice, submitted to a consent decree in the United States court by which 
they were separated from the distribution and sale of grocery items and control 
of the stockyards. 

But again with the passage of time, a new concentration of economic power 
began to spring up in the chainstore operating across interstate and sometimes 
across international boundaries. These chains began to exert the powers of 
concentration that the five big packers had originally been prohibited from 
exercising—the power of control which had brought about the passage of the 
Packers and Stockyards Act. The chainstores, not having been mentioned in 
the original law, found themselves free from regulation in the public interest. 
And so now 3 of the original packers who were the defendants in the Federal 
suits of 1920 are currently asking the United States District Court for the 
District of Columbia to modify the consent decree in such a manner as to enable 
these large concerns to engage in some of the practices they were forbidden to 
follow 37 years ago. 

Such a change in the decree would not result in regulation of the chainstores, 
it would only result in allowing the packers to resume their old course of action. 
It would not benefit the producer. It would not aid the feeder. It would not 
protect the terminal market. It would not restore the free market but would 
threaten the independent packer and livestock industry with monopolistic control. 

Nothing that I have seen gives me any reason to believe that the modification 
of the court decree would be of any benefit whatever to the producer of livestock, 
to the feeder of livestock, to the commission merchant, or to any of those engaged 
in any of the activities of the livestock business between the ranch and the 
packinghouse. 

It is to remedy this situation that Senator Watkins and I have introduced the 
bill to modify the law instead of allowing the packers to attempt, through the 
courts, to modify the decree. Our sole object is to prevent unfair practices in 
the most ancient industry known to man—the growing and the distribution of 
livestock to consumers. 

It will be our hope that these hearings may begin before another month is 
passed. We shall ask the Department of Agriculture to testify. We shall ask 
the Federal Trade Commission to testify. The producers and their organization 
will be asked to come. Also we will ask the packers, the big ones and the little 
ones, and all who are interested in the basic American theory that enterprise 
must be kept free from the consequences of monopolistic concentration. 


Mr. Gatuines. Senator, what was the date of the New York Times 
editorial that you read? 

Senator O’Manoney. It was not an editorial. It was an article in 
the New York Times of July 10. 

Mr. Gatuines. When did it go in the Record ? 

Senator O’Manonry. It went into the Record on July 12. 
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Mr. Garuines. Thank you. 

Senator O’Manoney. I will give you the page exactly, sir. Page 
10326 of the Congressional Record, for Friday, July 12. 

Mr. Garuines. Thank you kindly. 

(Pp. 59-63 referred to previously are as follows:) 


Senator O’MAnoney. I have found that the mere holding of a hearing some- 
times has very beneficial effects in the abandonment of bad practices in industry. 
I am sure that the passage of the law which closes an escape loophole will also 
have a good effect without appealing to the courts, although, of course, the giant 
corporations which operate in the stratosphere above the ability of the common 
people to observe what is going on frequently finds it easy by that stratospheric 
exemption to proceed as they wish, without regard to the public welfare. 

Mr. KrntTNer. That is important, I am sure, in the light of what you say, that 
the Congress continue to be the guardian of the people’s rights and to insure 
equality before the law. 

Senator O’Manoney. Any other questions? 

Mr. McHvueu. I understand then, Mr. Kintner, it is the CoOmmission’s view 
that it is now sufficiently equipped to adequately enforce this law, if it becomes 
law, and that you would wait upon some additional experience to determine 
whether or not it should be necessary to make any request for any additional ap- 
propriation ? 

Mr. KINTNER. That is a most accurate statement of the situation as I under- 
stand it. 

Mr. McHuen. Senator, I would just like to make a part of the record at this 
point the letter of June 28, 1956, from Judge Gwynne, Chairman of the Federal 
Trade Commission, in answer to an inquiry from you as acting chairman, Sub- 
committee on Antitrust and Monopoly, in which the Commission furnishes as at- 
tachments to this letter replies to questions dealing with two matters. They are, 
first, a list of all complaints which have been referred by the Commission to the 
Secretary of Agricuiture, involving either false advertising or monopolistic 
practices since January 1, 1950; and, second, a list of all instances in which the 
Secretary of Agriculture has requested the Federal Trade Commission to make 
investigations and to report pursuant to the provisions of section 406 (b) of the 
Packers and Stockyards Act, since August 15, 1921, the effective date of said act. 

(The material referred to is as follows:) 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, June 28, 1956. 
Hon. JosepH C. O’MAHONEY, 
icting Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 

DEAR SENATOR O’MAHONEY: This is in reply to your letter of June 15 with 
respect to certain matters under the Packers and Stockyards Act, in which you 
ask for information of two types: 

1. A list of all complaints which have been referred by the Commission to the 
Secretary of Agriculture involving either false advertising or monopolistic prac- 
tices since January 1, 1950. 

I am enclosing a summary of matters referred to the Secretary of Agri- 
culture pursuant to the Packers and Stockyards Act since January 1, 1950. In 
the case of informal matters, the information covers the period since May 1, 
1950, inasmuch as records are not available for the preceeding period. Mr. Seeley 
of your staff has indicated that this information will be suitable for your pur- 
poses. We believe this information to be quite accurate. However, inasmuch 
as it has been based upon a rather quick check of some 25,000 correspondence 
cards, it is possible that some instances may not be included in the report. 

2. A list of all instances in which the Secretary of Agriculture has requested 
the Federal Trade Commission to make investigations and to report purusant 
to the provisions of section 406 (b) of the Packers and Stockyards Act, since 
August 15, 1921, the effective date of said act. 

A check of the minutes of the Federal Trade Commission has disclosed no 
such instance. Had any such instance occurred, it would presumably be noted 
in the Commission’s minutes, inasmuch as any such report would likely have 
been approved by the Commission before being forwarded to the Secretary 
of Agriculture. A check has also been made with senior staff members of this 
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agency who can recall no instance when such an investigation and report was 
requested, at least in the past 20 years. 
I trust that this will furnish the information which you desire. 
Sincerely yours, 
JoHN W. GwYNNE, Chairman, 


Summary of matters referred to the Secretary of Agriculture pursuant to 
Packers and Stockyards Act since Jan. 1, 1950* 














FORMAL 
File Respondent(s) | Date of referral Nature of complaint 
D. 6409. .....- Armour & Co., acorporation, | Apr. 27,1956 | Investigational files reveal that respondents 
Armour, Inc., Fort Worth were packers within the terms of the 
Poultry & Egg Co., Inc., Packers and Stockyards Act and this fact 
| Armour & Co., a corpora- | was stipulated of record. Complaint, 
tion. opinion of Commission, and order of dis- 
missal attached. 
INFORMAL 
ro , 
1-28619........] Swift & Co...................| Mar. 16, 1954 | Investigation disclosed Swift & Co. was 
| packer within terms of Packers and 
| Stockyards Act. Agriculture’ issued 
| complaint, attached hereto. 
DI 608_.......| Dennison Foods Co., Oak- | Oct. —,1950 | Alleged false and misleading advertising of 
| land, Calif. | | canned meat products, namely that use 
| | | more than 50 percent select beef. 
DI 1272__.....| A. C. Lawrence Leather Co. | Apr. 5,1951 | Alleged false and misleading advertising of 
(subsidiary of Swift & Co.) | leather soles. 
| _ Boston, Mass. | | 
DI 1459_......| Plymouth Rock Provision | Apr. 19,1951 | Alleged that product packed by subject 
Co., New York, N. Y. | which was sent abroad in a CARE 
| package was inedible. 
BAM 918_-..-. | Swift & Co., Chicago, Il___-- Nov. 21,1951 | Charge that subject using beef shortage to 
coerce retailers into buying poultry from 
| | | subject to prejudice poultry producers. 
BAM 1080....| Peyton Packing Co., El] Paso,| Mar. 7,1952 | Alleged price discrimination in the sale of 
Tex, | |  pienic hams in favor of local chain. 

DI 8336.......| Krey Packing Co., St. Louis, | June 10,1953 | Alleged false and misleading advertising of 
Mo. | | canned sliced beef. 

SA 2170.......| Cudahy Packing Co.....-.--| Oct. 21,1953 | Alleged false and misleading advertising 


of Old Dutch Cleanser particularly in 
respect to its germicidal properties. 
DI 9791....... American Meat Institute, | Jan. 22,1954 | Alleged false and misleading statements in 


Chicago, Ill. | | an advertisement entitled ‘How Come 
$1 Steak From 25-cent Steers.’’ 
PUN ccasteanersanes Armour & Co., Chicago, Ill_.| Nov. 26, 1954 Alleged false and misleading advertising of 
Armour TV Meals. 

DOinaciecs St tab iisialoaigibilacing Sein | July 19,1955 | Question raised as to whether contest con- 
| dueted to advertise Dash dog food was 
| fairly conducted. 

Do........| Best Kosher Sausage Co., | Sept. 16,1955 Alleged price discrimination in favor of 

Chicago, Ill. | chain store as opposed to independent 
store. 


1 Informal since May 1, 1950. Previous records not available. 


Mr. McHvuenx. I would like to ask Mr. Kintner if he would be kind enough to 
bring this information up to date. 
Mr. KINTNER. I would be very happy to do so. 
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(The information referred to is as follows:) 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, May 8, 1957. 
Hon. Josepu C. O’MAHONEY, 
United States Senate, Washington 25, D.C. 

DEAR SENATOR O’MAHONEY: In the course of hearings before the Subcommittee 
on Antitrust and Monopoly on May 1, 1957, requests were made that I supply 
certain information and materials for the record. At pages 103-104, Counsel 
McHugh requested information as to whether or not the Federal Trade Com- 
mission had sought certiorari in the case of United Corporation et al. v. Federal 
Trade Commission (110 F. 2d 473), which was decided by the Court of Appeals 
for the Fourth Circuit on May 11, 1940. Commission records indicate that 
certiorari was not sought in this case. Why it was not sought, I do not know. 
None of the Commission lawyers who worked on that case are now on the 
Commission’s staff. 

At page 109 of the record, you ask that we bring up to date the list of com- 
plaints referred to the Department of Agriculture submitted to you by Chair- 
man Gwynne June 28, 1956. Such complaints are listed on attachment A. 
However, we are also submitting attachment B, which indicates other similar 
complaints where suggestion was made to the complaining party that the matter 
be brought to the attention of the Department of Agriculture. 

If there is any other information which we can supply, please do not hesitate 
to call upon us. 

May I again express my appreciation for the opportunity to present the 
Commission’s position on S. 1356 before your subcommittee and for your very 
thoughtful and sympathetic consideration of our problems in this area. 

Sincerely yours, 
EARL W. KINTNER, 
General Counsel. 
ATTACHMENT A 


Summary information on complaints involving the practices of packers which 
were referred to the Department of Agriculture, June 1, 1956, to May 8, 1957 


' 


Corre- | 
spond- Packer Date Nature of complaint and disposition 
ence No, | | 

3480 | Swift & Co.....-.--- June 13,1956 | Complainant charged that he had saved certificates 
| obtained on purchases of Allsweet margarine redeem- 

| able in silverware; that Swift, withour prior notice, 
| | increased the price of silverware. Complaint trans- 
} | mitted to Department of Agriculture 
$008 hi se8Osas cscunstind Sept. 14,1956 | Charge that packer refused to fulfill representation to 
redeem metal bands on cans of Prem submitted by 
complainant and 3 others. Complaint transmitted to 
j | Department of Agriculture. 

5828 |_....do......__....._| Feb. 14,1957 | Complaint that packer was misrepresenting the grades 
| of its meat. Complaint transmitted to Department of 
| Agriculture. 

C008! 425. sO duce, siese Apr. 25,1957 | Complaint alleged deceptive use of the word “‘free’’ in 


eonnection with the sale of canned dog food. Com- 
plaint transmitted to Department of Agriculture. 
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ATTACHMENT B 


Summary information on complaints involving the practices of packers wherein 
it was suggested to complainants that the matter be brougght to the attention 
of the Department of Agriculture, June 1, 1956, to May 3, 1957 


Corre- 
spond- 


ence No. 


3846 


3985 


4453 


5177 


5561 | 


5579 | 


| 





Davidson Meat Co 


Swift & Co-....... 


Unnamed -_.- 





| July 


Aug. 


Sept. 


Dec. 


26, 1956 


3, 1956 


19, 1956 





~ 


Nature of complaint and disposition 


Alleged false and misleading advertising of Dial soap. 


Suggested to complainant that matter be brought to 
attention of Department of Agriculture. 


Alleged territorial price discrimination in the sale of meat 


by unnamed meat packers and distributors. Sug- 
gested to complainant that matter be brought to atten- 
tion of Department of Agriculture. 


Alleged that packer, a subsidiary of Wilson Packing Co., 


is selling meat below cost in San Francisco area for the 
purpose of controlling and monopolizing meat jobbing 
business. Suggested to complainant that matter be 
brought to attention of Department of Agriculture 


Complaint of small St. Paul dairy that packer was pur- 


suing practices in the sale of ice cream that would drive 
smaller competitors out of business. Suggested to 
complainant that matter be brought to attention of 
Department of Agriculture and furnished cornplainant 
with copy of Agriculture complaint against Swift (D. 
2126). 


Somplaint by small fertilizer manufacturer that packer 


was selling to dealers in competition with complainant 
at varying discounts from announced prices. Sug- 
gested to complainant that matter be brought to atten- 
tion of Department of Agriculture. 


Complaint that meat packers engaged in deceptive prac- 


tices by packaging bacon in a manner so that only the 
lean part is exposed to view. Complainant advised of 
jurisdiction of Department of Agriculture over concerns 
involved. 


Summary information on complaints involving the practices of packers wherein 
it was suggested to complainants that the matter be brought to the attention 
of the Department of Agriculture, June 1, 1956, to May 3, 1957—Continued 


Corre- 
spond- 
ence No. 


5966 


6088 


6102 | 


6232 


Swift & Co-_--- 


Armor et al. 


Unnamed_--.- 


Swift & Co 


Swift & Co-.- 


Feb. 


Mar. 


Mar. 


Mar. 


Mar 


Nature of complaint and disposition 


Complaint by small dealer that unfair pricing practices 


of packer in sale of fertilizer in central California would 
drive small dealers out of business. Suggested to com- 
plainant that matter be brought to attention of Depart- 
ment of Agriculture. 


Complaint filed with Commission’s Kansas City office 


that Armor, Swift and others selling fertilizer to dealers 
in Arkansas and Missouri at varying prices and giving 
rebates. Because of jurisdiction, matter filed and Kan- 
sas City office notified 


Complaint that large meat packer in Nebraska was 


asking feed companies to include £3 per ton in cost of 
feed to guarantee a price to the chicken raiser. Appli- 
cant advised jurisdiction over packers was with Secre- 
tary of Agriculture. Suggested bringing matter to his 
attention. 


Complaint that Swift was violating Robinson-Patman 


Act in the sale of ice cream by having dealers accept 
billing through a wholesale grocery house. Advised 
complainant of (D. 2126) complaint issued by Secretary 
of Agriculture and suggested matter be brought to his 
attention. 


Complaint by competitor that packer controlled sale of 


ammonia to eold-sterage plants by virtue of the business 
it could give such plants. Suggested to complainant 
that matter be brought to attention of Department of 
Agriculture. 


Alleged misrepresentation of a product as sliced beef 


when, in fact, product is sliced meat loaf or bologna 
Suggested to complainant matter be brought to atten- 
tion of Department of Agriculture 
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The Cuarrman. The committtee stands adjourned until 2:30. 
(Whereupon, at 12:05 p. m., the committee adjourned until 2: 30 
p. m., of that same day.) 


AFTERNOON SESSION 


The Cuarrman. The committee will be in order. 
Mr. Kintner, we will hear you now. 


STATEMENT OF EARL W. KINTNER, GENERAL COUNSEL, ACCOM- 
PANIED BY JAMES E. CORKEY, ASSISTANT GENERAL COUNSEL, 
AND JOHN T. LOUGHLIN, ASSISTANT GENERAL COUNSEL, FED- 
ERAL TRADE COMMISSION (Resumed) 


The Cuamman. We wish to try to conclude with you gentlemen as 
soon as we can, because we might have another rolleall in the House. 
Are there any further questions of Mr. Kintner ( 

Mr. Poace. I would like to ask Mr. Kintner about this phase of it. 
Your end of the business is to protect one businessman from unfair 
or unethical practice of others, isn’t it ¢ 

Mr. Kintrner. Yes, sir. That and the consumer, the general pub- 
lic. 

Mr. Poage. All right. The consumer and the businessman, that is 
your part, and the special interest of the Department of Agriculture 
we have always been taught was the producer. 

Mr. Kinrner. We cover producers too, manufacturers and food 
processors. For instance, we have jurisdiction over such as Heinz. 

Mr. Poace. Food processors are not agricultural producers. 

Mr. Kintner. Yes. You have just been talking about that. I am 
thinking of meatpackers as producers. 

Mr. Poaae. I look upon them as processors. I look upon producers 
as being the men who grow cattle and hogs, and not the men who 
pack them. He isn’t the producer. He is a processor. 

I am not trying to find fault with you because I think you were 
set up primarily to take care of businessmen, to protect them from 
unfair competition. It is part of your agency function as I under- 
stand to protect one businessman from unfair competition at the hands 
of another. But that is not what the Department of Agriculture was 
set up for; the Department of Agriculture was set up to protect the 
producer. And whether the Department believes it or not, I think 
it is still their primary function that they have an obligation to 
protect the producer. 

I would like to see the Department of Agriculture in the picture 
and I would like to see the Department of Agriculture devote its 
energy to protecting the producer. I find no fault in bringing you 
into the picture to protect businessmen from unfair and unethical 
practices, and to protect the consumer from unfair practices. Cer- 
tainly, I find no fault with that. But why would it not be well to 
keep both of these influences at work¢ Why shouldn’t we keep the 
Departinens of Agriculture in a cee protecting the producer 
right alongside of your agency, to protect the consumers and the 
distributors from unfair ccnlaiitlina’ 

What is wrong with keeping both influences in the picture ? 
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Mr; Kinrner. That is certainly a matter for the judgment of this 
committee and the Congress. It could be done that way. 

Mr. Poagr. Would not the problem be solved then / 

Mr. Kintrner. Are you indicating concurrent jurisdiction- 

Mr. Poacr. Yes. 

Mr. Krnrner. As the solution? 

Mr. Poacer. That is exactly what I mean. 

Mr. Kintner. Yes. That would, certainly, be one way of handling 
it. And if there were complete concurrent jurisdiction which would 
give the Federal Trade Commission complete authority over the 
packers, I suppose that Commission would go ahead and try to apply 
to the packers the same standards that it applies to other American 
business. It certainly would be under the duty to do so. 

Mr. Poace. That seems to me to be the desirable t thing to do, 

Mr. Kinrner. I think it is a desirable objective. 

Mr. Poaer. And at the same time it would not divest the Depart- 
ment of Agriculture of this opportunity to try to protect the rights 
of the producers. 

Mr. Kinrner. Of course, you are making a judgment there which 
you can make, and I cannot. There are some arguments against con- 
current jurisdiction. 

Mr. Poacr. What objection do you have against concurrent juris- 
diction / 

Mr. Kuvrner. I really have no opinion on it except to say to you 
that if the Federal Trade Commission is given concurrent jurisdiction 
in this field, it will do its level best to apply to the meatpackers the 

same standards that it applies to other American business. 

Mr. Posge. Do you see any reason why with concurrent jurisdiction 
you could not do that? 

Mr. Kinrner. No, sir; I do not. 

The Cuarmman. As you indicated this morning in the event con- 
current jurisdiction is conferred upon your agency, you might have 
duplication of effort. Do you not think it would be well for the 
Department of Agriculture to give to them everything regarding 
livestock up until the time that the animal is ac tually slaughtered, and 
processed, and let the Department of Agriculture be responsible for 
all of the posted yards, and the operation therein, and leave it to the 
Department of Agriculture to protect the producer as far as the pro- 
ducer’s interests go! The producer interest possibly extends until it 
goes out. of his hands into the hands of the packer. 

After an animal is processed and packaged and ready to be sold, 
then it seems to me that the Federal Trade Commission could very well 
take over all of the activities involving processed animals, 

If you did that, Agriculture would take and have primary charge 
of the s stockyards and look after the interests of the producers. W hen 
the animal is processed, then the Federal Trade Commission would 
look after it from that point of view. 

Mr. Kintner. That would make a breakoff point, conferring upon 
the Trade Commission a jurisdiction over the present title I] business 
practices, and conferring upon the Department of Agriculture its 
longtime jurisdiction over stockyards, and I would think that might 
be desirable. 

The CuHarrman. I do not think for one moment that Congress 
intended to permit anybody to escape the Sherman Act, the C layton 
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Act, or the Robinson-Patman Act. I think Congress intended by 
passing section 405 to make that perfectly clear. 

The last half of section 406 is part of the law which has caused the 
doubt. It appears to me that Congress intended by the last half of 
section 406 to make it clear that it did not intend that any packer, 
large or small, should escape the penalties of the laws which have been 
enacted to prevent unfair trade practices and monopoly. 

It seems to me that if we were to modify or clarify the last half of 
section B of section 406, that we could make it perfectly clear as to 
what we actually intended. 

Mr. Kinrner. Presently, the last part of section 406—the (b) 
portion—appears to us to exempt from the operation of the act only 
pending complaints that have been served as of 1921. 

The CuairMan. No; it goes further than that. Read on. 

Mr. Kintner. And then confers upon the Secretary of Agriculture, 
as you have pointed out, Mr. Chairman, in the exercise of his duties, 
to request the Commission to make investigations and reports. 

The CuairMan,. Look at the language in the last half, after the word 
“except” in about the fourth line, “except in cases in which, before the 
enactment of this act, complaint has been served under section 5 of 
the act entitled ‘An act created by the Federal Trade Commission, to 
define its powers and duties, and for other purposes.’ ” 

And then it reads, “Or under section 11 of the act entitled ‘An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,’ approved October 15, 1914, and that is the 
Clayton Act. 

And then it goes on, “Except when the Secretary of Agriculture, 
in the exercise of his duties hereunder, shall request of the said Federa}) 
Trade Commission that it make investigations and reports in any case.” 

It seems to me that clearly takes it out from under the Federal Trade 
Commission, and puts it under the Secretary of Agriculture. 

Mr. Kintner. It does with respect only in our view to the cases that 
were then pending. It says except in cases which before the enact- 
ment of the act complaint has been served under the Trade Commission 
Act and the Clayton Act, before the enactment of this act. So this 
was an exception which took care of the cases that were then in the 
mill. 

It is an interesting fact that the United States Code Annotated does 
not have even this clause in it, I suppose under the assumption that 
these old cases have long since been disposed of, but, of course, the 
clause is in the original act. 

The Cuairman. And to sustain the examiner’s finding ? 

Mr. Kinrner. And I do not like his finding, I must confess 

The Cuatrman. To sustain his finding, is to conclude that section 
406 completely modifies and annihilates section 405. 

Mr. Kinrner. As to the Trade Commission, not as to the Depart- 
ment of Justice in the enforcement of the Sherman Act. 

The Cuarrman. I am glad to hear you say that. Then we do have 
an agency of Government, to wit, the Department of Justice, which 
is charged with the responsibility of prosecuting any violations of the 
antimonopoly laws. 

__ Mr. Kintner. Where there is monopoly as is provided for in the 
Sherman Act. Our Trade Commission Act is considerably more broad 
96278—57——18 
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because it is supposed to cover a lot of these practices before they reach 
the full-blown monopolistic 

The CHatrMANn. Suppose 2 or 3 packers are obviously violating the 
Sherman Act, the Clayton Act, or the Robinson-Patman Act, and the 
Department of Justice instituted a criminal prosecution or civil action, 
do vou think that the accused or the defendants in those proceedings 
would come in and plead immunity and say that, “you have no right, 
Mr. Attorney General, to prosecute me”? 

Mr. Kintner. Oh, no, sir, because the Department retains authority 
over the packers under the Sherman Act. The exemption is as to the 
Federal Trade Commission. 

The Cuatrman. The Department of Justice could prosecute any 
violation of the Sherman Act, the Clayton Act or any other acts. 

Mr. Kinrner. Yes; it is possible that the practice might be some- 
what less severe than that prosecuted under the Sherman Act, and that 
it should be brought to the Trade Commission. But it could not be, 
because we have no jurisdiction over the packers. 

The Cuatrman. All right. 

Mr. Dixon. I have one question. 

The Cuarrman. It has been said that the Secretary of Agriculture 
has been derelict, and by the same token the Department of Justice 
has been derelict, if, in fact, there have been violations of these acts 
known to the complaining parties. I am not saying that they have 
been derelict, but Dr. Dixon pointed out some twenty-odd complaints 
that have been brought to the attention of the Federal Trade Com- 
mission, and I asked them to give us a statement with regard to the 
complaints. If those complaints involve violation of the Federal 
law, it seems to me that some agency of the Government is responsible 
for the neglect. 

Mr. Kiyrner. If they are matters which constitute violations of 
the Sherman Act, the Department of Justice does have an opportunity. 

If, on the other hand, they are matters that constitute only viola- 
tions of the Federal Trade Commission Act, then the matter would 
be in the hands of the Secretary of Agriculture rather than the De- 
partment of Justice. 

I would not want to pass judgment. 

The Cuatrman. The Department of Agriculture institutes civil 
actions. 

Mr. Kintner. We do not. 

The Cuamrman. They prosecute the criminal actions, that is, the 
Department of Justice. 

Mr. Kinrner. The Department of Justice Sherman Act has crim- 
inal penalties. 

The Cuatrman. And the Clayton Act has penalties; does it not ? 

Mr. Kinrner. That is correct. We have some similar penalty pro- 
vision for criminal proceedings in certain types of actions brought at 
the Commission, particularly ‘the enforcement. I am thinking of one 
instance, the Flammable Fabrics Act. 

But as to the basic statute, which is the Federal Trade Commission 
Act prohibiting unfair methods of competition and deceptive action 
practices, the answer is that there are no criminal penalties attached. 
Also, in case of the violation of a Commission order, we can go into 
court through the Department of Justice and ask for a penalty, 2 civil 
penalty rather than criminal. 
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The Cuatrman. I should have said civil rather than criminal. 

Mr. Kinrner. That is right. 

Mr. Dixon. If one of my constituents had a grievance, and sent it 
to the Department of Justice, would they take him on, or would 
they refer him to the Department of Agriculture ? 

Mr. Kryrner. I suppose it would ‘depend upon the nature of the 
grievance. If it was one that fell within the Sherman Act that was 
monopolistic in nature, or appeared to be so, the Department of Jus- 
tice could take jurisdiction and correct the matter. 

Mr. Drxon. I have one where the Department of Justice sent the 
person ¢ ‘omplaining bac k tothe Department of Agriculture. 

Mr. Krntner. They were probably matters which would fall under 
the Federal Trade Commission Act. And that is why these were 
referred to the Department of Agriculture. 

Mr. Dixon. On pages 61 and 62 of the Senate hearings, on S. 1356, 
appear two letters addressed to Senator O’Mahoney, from the Fed- 
eral Trade Commission containing a list of complaints, some 29 in all, 
which the Federal Trade Commission has referred to the USDA since 
January 1, 1950, because Federal Trade Commission did not have 
jurisdiction over meatpackers. 

All of these 29 complaints appear to involve firms primarily en- 
gaged in meatpacking, and all of the complaints also appear to in- 
volve alleged unfair practices in the wholesaling and retailing of meat, 
nonmeat food, and nonfood products. 

Now under the provisions of H. R. 7743 as contrasted to H. R. 9536, 
is it not true that jurisdiction with respect to such complaints would 
continue to remain with the Department of Agriculture / 

Mr. Kintner. That is correct, sir. They appear not to be the Sher- 
man Act type of violation but the Federal Trade Commission <Act 
type of violation. 

Mr. Drxon. Some complaints are from my constituents. When 
they go to the Department of Justice they send them back to the 
Department of Agriculture. 

Mr. Kinrner. I would assume so. But, of course, it is a matter of 
judgment, that somebody over there might feel differently about it 
than I do. I might say that this morning I testified there had been 
11 matters referred by the Commission. I noticed in refreshing my 
recollection there were considerably more since 1950. 

Mr. Dixon. There were 29 since 1950. 

Mr. Kinrner. Some of these 29 matters, however, were sent back 
to the complainant with the suggestion that the complainant go to the 
Department of Agriculture. Most of them, however, were ‘referred 
directly from the Commission to the Department of Agriculture. 

Mr. Dixon. If H. R. 7743 were enacted as introduced, would we 
not have a situation where firms primarily engaged in me: itpacking 
would continue to enjoy the USDA’s jurisdiction w hile all other firms 
including 14 chainstore corporations now subject to the USDA regu- 
lation under the Packers and Stockyards Act would be returned to 
Federal Trade Commission’s jur isdiction ? 

Mr. Kinrner. [ believe that is correct. I do not want to be respond- 
ing that these firms are “enjoying” the jurisdiction of the Department 
of Agriculture. That may be so, but I do not want to say it myself. 

Mr. Drxon. Well, we will delete the word “enjoying.” “Well, then, 
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would it not, the passage of H. R. 7743, continue in effect existing 
double standard of law enforcement in the unfair-trade-practice field ? 

Mr. Kinrner. Yes, sir; I believe that is so. 

Mr. Drxon. There is another question. We had these two cases of 
Armour and Blanton. 

Mr. Kintner. Blanton; is that it? 

Mr. Drxon. Blanton ? 

Mr. Kinrner. Is that the case you had in mind? 

Mr. Drxon. Blanton was not a packer. Armour is a packer. You 
were unable to handle Armour’s case because they are packers. 

Mr. Kintrner. The Commission held in a formal opinion that it 
had no jurisdiction over Armour’s sale of oleomargarine because 
Armour was a packer, as defined in the Packers and Stockyards Act. 

Mr. Dixon. What did it do with Blanton ? 

Mr. Kintner. We brought an action there against them for decep- 
tive advertising of oleomargarine, and the Commission issued an 
order; and Blanton appealed to the court of appeals and said that 
this is unequal application of the law, that in effect Armour was not 
being subjected to the same standards as Blanton. 

Mr. Drxon. Was that because the Federal Trade Commission has an 
oleomargarine amendment ? 

Mr. Kintner. That is correct, which forbids the representation of 
oleo as a dairy product. 

Mr. Dixon. And the USDA, does not have any such amendment 
covering oleomargarine ? 

Mr. Kintner. I would say that the USDA, could take corrective 
action in that situation, too, 

Mr. Poage. It did do so. 

Mr. Kinrner. I believe with respect to Armour, that the USDA is 
currently either investigating it or trying an Armour case. 

Mr. Poace. Armour is not continuing to advertise it ? 

Mr. Kinrner. I do not know what current practices are but the 
matter was referred to the USDA, and I believe that they are taking 
action with respect to it. 

Mr. Poace. Somebody got religion, I do not know who got it. 

Mr. Drxon. You could not prosecute Armour, but you could Blan- 
ton / 

Mr. Kintner. The Commission so held. 

Mr. Dixon. And Blanton complained that was unequal treatment, 
is that not right? 

Mr. Kintner. They raised a constitutional question of unequal 
treatment. And then before the court decided the matter they dis- 
missed their petition, so that is clearly unlitigated. 

Mr. Drxon. If they do not have a constitutional objection do they 
not really have a moral objection ? : 

Mr. Kinrner. Yes, sir, I think you could fairly categorize it that 
way provided the other company does not face the same enforcement 
standard. 

Mr. Dixon. So far they have had no cease-and-desist orders issued. 

Mr. Kinrner. I do not recall having seen one. It may be, however, 
they have changed their practices. 

Mr. Poace. There is a cease-and-desist order ? 
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Mr. Krintner. I could not say as to that because we referred the 
matter to the Department of Agriculture and I haven’t followed it 
since. 

Mr. Drxon. If they had not desisted of their own accord they would 
still be in operation. 

Mr. Kintner. I suppose they could renew their advertising. 

Mr. Drxon. Which is unequal treatment, making fish out of one 
and fowl out of the other, when it is in the nature of our Government 
to be just. 

Would not the passage of H. R. 7743 continue in effect the exist- 
ing double standard of law enforcement in the unfair-trade-practice 
field ? 

Mr. Kintner. Yes, sir, to the extent that there is disparity between 
the enforcement standards of the two agencies. 

Mr. Drxon. Mr. Chairman, in this respect I want to call the com- 
mittee’s attention to the fact that on Thursday Senator Watkins 
placed in the record an analysis of the 32 cease-and-desist orders 
which the Department of Agriculture has issued since 1921. 

That analysis indicated that the USDA has never issued a cease- 
and-desist order against a meatpacker for engaging in an unfair prac- 
tice in the w holesaling and retailing of a nonmeat food, and nonfood 
products, and that with respect to wholesaling and retailing of a meat 
product it has not issued a cease-and-desist order in the last 18 years. 
That is an analysis of the 32 cases that were inserted in the record. 

I thank you, Mr. Chairman. 

Mr. Watts. What would be the position of the Federal Trade Com- 
mission with respect to amending the law so as to give the Department 
of Agriculture exclusive jurisdiction of livestock up to the point of 
selling and the Federal Trade Commission jurisdiction after the sale, 
and both jurisdiction of it after that? In other words, give the De- 
partment of Agriculture jurisdiction of the operation of the stock- 
yards, and all of the feeding pens, things of that kind, or anything up 
to the point of sale, and give the Federal Trade Commission jurisdic- 
tion after the purchase from the farmer of the livestock. And by giv- 
ing both agencies jurisdiction after the sale, you have the Department 
of Agriculture protecting the interests of the farmer, and seeing that 
the sales are conducted fairly and that they are not taking advantage 
of them, and also give the Federal Trade Commission jurisdiction. 

Mr. Krintner. In other words, permit the Commission, if they 
found that the packers were in agreement to fix the price at which 
they purchased from the farmer, and other price-fixing activities, to 
take corrective action in one action, one ball of wax? Is that your 
idea ? 

Mr. Warts. That would permit both the Federal Trade Commis- 
sion and the Department of Agriculture to look at the sales from the 
producer or the dealer to the packer and confer jurisdiction up and 
down the line. 

Mr. Kintner. We could not say positively to you that the Commis- 
sion would approve that. Unfortunately, the Commission has never 
considered this. And the five Commissioners settle policy with re- 
spect to views on legislation. 
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However, speaking personally, I think that this might well be one 
logical way out of the dilemma. 

Mr. Warrs. You certainly have no interest in it until the packer 
purchases it. 

Mr. Kintner. In fact, I know this, that the Federal Trade Commis- 
sion does not want any part of regulating the stockyards with respect 
to honest weights and the condition of the animals and other practices 
which the Commission feels should rest in the Department of Agri- 
culture. 

Mr. Warts. You have no interest in it up until the time that the 
packer purchases the stock ¢ 

Mr. Kinrner. That is right. Although—— 

Mr. Warts. And the Department of Agriculture, under such an 
arrangement, would have no control over it after the packer purchased 

, but both agencies would have concurrent jurisdiction over the 
sales of the livestock from the producer to the packer, so that the 
Department of Agriculture would protect the farmer and you would 
protect the other interests. 

Mr. Kinrner. You really have a situation there in which we both 
would be protecting the farmer. That might be a good idea 

Mr. Poage. Isn’t it entirely possible that you feel you might have 
to go much further back in the transaction to protect one competitor 
from another—and that is your obligation ? 

Mr. Kinrner. Yes. 

Mr. Poace. This matter of vertical integration is being considered 
and I think it is something that we have to face, something that is 
growing very rapidly and that people want to take action on. 

To limit your powers at the point of sale, you could not go back, 
for instance, when Armour & Co. feeds cattle—they said about 18,000 
steers now—you could not become concerned about that thing—you 
could not become concerned about the sale whereby some feed dealer 
furnishes the feed and some packer furnishes the cattle and the farmer 
does something, such as doing the work—you could not concern your- 
self about those things. 

It seems to me that goes directly to the question of competition. 

Mr. Kinrner. Yes, it does. And I am not familiar at all with 
the current practices of the meatpackers, or how these practices affect 
the farmers. 

Mr. Poace. I am not talking about the farmer. Because I think 
the Department of Agriculture has both the authority and, I hope, 
the inclination to protect the farmer. 

You have the responsibility of protecting, let us say, Cudahy against 
Armour’s practices and Armour against Swift ? 

Mr. Kinrwner. That is correct. 

Mr. Poace. How do you do it if you haven’t any authority to go 
beyond this point of sale to the packer? How do you get back there 
if you cut off at that point? 

Mr. Kinrner. Of course, it is better not to have a limitation, but in 
answer to the gentleman’s question over here, Congressman Watts, 
I replied to him on the theor y that we would at least do our best 
if we both had concurrent jurisdiction over the sales and carry it from 
the sale on. 





JURISDICTION OF PACKERS AND STOCKYARDS ACT 


Mr. Poage. Would you then say that you would just as soon have 
your concurrent jurisdiction confined only to the trade and you have 
no jurisdiction back to the producer ? 

Agriculture has no jurisdiction toward the consumer beyond the 
sale. Or would you rather have concurrent jurisdiction all the w ay ¢ 

Mr. Kryrner. Of course, we would have to show that those trans- 
actions are actually in commerce or we would not have any jurisdic- 
tion. 

Mr. Poace. I understand that. I think that transactions involving 
the feeding of several thousand head of steers for the market, cer- 
tainly have something to do with interstate commerce. 

Mr. Kinrner. That is right. If you have got a large packer en- 
gaging in commerce, all of his operations then, I believe, become sub- 
ject to the Federal jurisdiction. 

And if what you say is correct, that the packers are engaging in 
local feeding and then eventually bringing the animals to slaughter 
and then processing them into meat and selling it, I think that there 
would be some logic in giving to the enforcement agency jurisdiction 
over the whole operation. 

Mr. Warts. It is his belief you do not have jurisdiction over the 
feed—he is not involved in the Packers and Stockyards Act, the 
feeder. 

Mr. Kintner. The man who feeds? 

Mr. Warts. The feed dealer. 

Mr. Poacr. They escape that under the present law. 

Mr. Kintner. He is probably not in commerce. Probably just 
local. 

Mr. Warts. He might not be in commerce. 

Mr. Kintner. Intrastate. 

Mr. Warts. But if you had vertical integration you would reach 
back under the suggestion I made to the time that the stockyards took 
possession of the thing and if he bought it and put it in the feed lot, 
you would still have jurisdiction over him, wouldn’t you ? 

Mr. Krnrner. If your language is broad enough—if you had in 
mind broad enough language we, certainly, would try to do that. 

Mr. Warts. I have no objection to that part of Mr. Poage’s sug- 
gestion that you have concurrent jurisdiction. 

I was trying to narrow that field of conflict between the two 
jurisdictions and the actual transfer of the stock from the producer 
to the packer and only there, so that the Agriculture Department could 
continue to look after the interest of the farmer and at the same time 
vou could cover the policy of buyi ing as it not only affected the pac kers 
and the others. 

Mr. Poacr. You cannot deal with that narrow overlap because I 
am thoroughly convinced that the producer that the Agriculture 
Department should be interested in as an agency should go far past 
the scale of the animal because I know that and I think I know if 
I know anything about the whole program, that the price of meat is 
not fixed in the stockyard—not at the buying of the animal, not in 
the auction market—but the price of meat is fixed on the retail 
counters. 
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The price of livestock is fixed on the retail counter because the 
livestock price must depend upon what the housewife pays for that 
animal. 

You cannot get on the western range more than the consumer will 
pay in the eastern cities. There isn’t that possibility. It is the 
1ousewife that fixes the price of beef—of cattle and of hogs. It is 
not the packers—it is not the producer. 

Mr. Warts. I thought it was 

The CuatrmMan. Maybe we ought to have that in this. 

Mr. Ktntner. I could illustrate. 

Mr. Poacr. The housewife does not have to buy—the housewife 
does have some option—the housewife makes the choice whether she 
buys pork or beef, And it is what keeps your rate going. She does 
have some choice. But if you are going only to raise hogs, you can- 
not sell cattle, and if you are a cow man out in Utah, you cannot sell 
hogs. 

The consumer can buy either one, depending upon the ratio of price. 
The consumer can buy the type of meat she wants, whether it is 
Choice, whether it is Prime, or whether it is Commercial, depending 
upon the price. 

You cannot sell prime beef if you haven’t anything but a herd of 
cows. If your cattle wouldn’t weigh out you just can’t sell them. 
You don’t have a choice asa producer. You bring something in there 
and they grade it, and that is the only grade you have to sell. You 
bring something in there. You haven’t the other to sell. You are 
bringing your cattle in and you take what they offer you for them 
because you can’t carry them home. 

Mr. Drxon. Will you yield? 

I compliment you on that statement. 

Mr. Smirn. Will you yield? 

Mr. Poage. Yes. 

Mr. Soiru. I certainly concur that is the most wholesome state- 
ment I have heard since this discussion started. That is the house- 
wife that sets the price and not the packer. -And I would like to have, 
if it were possible, the two United States Senators read your state- 
ment because, certainly, it is in opposition to what they said. 

Mr. Hacen. Who is it that polices the consent decree, FTC, or the 
Justice Department ? 

Mr. Kintner. That is the Justice Department decree. We have 
nothing to do with it. 

And I might add a point that came to my mind during the ques- 
tioning just following the statements just made, illustrative of the 
situation that you might have in the packing industry, that is, the 
one that we faced in the processing and accounting of tomato prod- 
ucts. 

We go right back—our jurisdiction brings us right back to the 
farmer who grows the tomatoes and his contracts for plants, the 
contracts wtih the processors for plants, which he sets out, and then 
hauls his product into the factory place. 

And we have had cases involving that transaction as part of the 
whole case. We go from the farmer right up through the sale of the 
products on the grocery shelves. 

Mr. Hacen. I want this for my own information. Let us take the 
Sherman Act, which is principally antimonopoly act. 
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Do you have any function at all in respect to the Sherman Act? 

Mr. Krntner. No,sir. That is enforced by the Department of Jus- 
tice. 

Mr. Hacen. They build their own cases and then present them in 
courts, is that right ? 

Mr. Kintner. Yes, sir. 

Mr. Hagen. How about with respect to the Clayton Act? 

Mr. Kintner. We have concurrent jurisdiction with respect to the 
Clayton Act, although by common consent the enforcement of the Rob- 
inson-Patman portion of the Clayton Act has been left to us by the 
Department of Justice. 

That is the anti-price-discrimination portion of the Clayton Act. 

Mr. Hagen. With respect to the non-Robinson-Patman portion of 
the Clayton Act, does the Department of Justice call on you to investi- 
gate, to build a case for them, or do they do that all in the Depart- 
ment of Justice / 

My. Krnrner. Asa practical matter they do their own investigating. 
And we do ours, although we make avail ible one to the other, on occa- 
sion, results of investigations. 

Mr. Hagen. But the Department of Justice never interests itself in 
the Robinson-Patman portion of the Clayton Act? 

Mr. Kinrner. Well, sometimes they will where they feel there is a 
violation which is incidental to, say, a violation of section 3 of the 
Clayton Act, and they will bring both actions in one proceeding. But 
the practice, if it is a viola ation of section (2) (a) of the Robinson- 
Patman Act, for instance, which prohibits unlawful price discrimina- 
tion, those matters are left for our enforcement. 

Mr. Hacen. As I understand it, is it correct to say that the act which 
established the Federal Trade Commission, also, created substantive 
law governing unfair trade practices ? 

Mr. Kintner. It set up a broad statutory standard prohibiting un- 
fair methods of competition, and deceptive action practices, and then 
the Commission was left to determine those practices that were found 
to be unfair and in restraint of trade and deceptive in nature. 

Mr. Hagen. If that is true, how do we justify the passing of the 
Robinson-Patman Act? 

Mr. Kintner. The Robinson-Patman Act primarily came about 
through the growth of the chainstores. It was designed to combat 
some of the practices which Congress felt were unfair with respect to 
the chainstores. 

Mr. Hagen. In other words, it spelled out as illegal the things that 
you could not find illegal under your basic conception ? 

Mr. Kintner. Well, you are correct in that it spelled out cer- 
tain practices that seemed to be unfair. In some instances, we have 
alleged that the practice would violate both the Clayton Act and the 
Federal Trade Commission Act. And we brought multiple counts 
in our cases. So that the fact that in many instances the practice 
which violates the Clayton Act will, also, violate section 5 of the Fed- 
eral Trade Commission Act. 

But the Congress in this instance of the Robinson-Patman Act was 
trying to and did spell out discriminatory practices. 

‘Mr. Hacen. The way you operate you build your own case and 
you present it in court, is that correct ? 
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Mr. Kinrnrer. Yes. We present our cases in the first instance, be- 
fore a hearing examiner. And he issues what is termed an initial 
decision, either ordering the respondent to cease and desist or dis- 
missing the case. Then the matter can go on to the Commission for 
final disposition. And then there is a provision for appeal to the 
United States courts of appeal. 

Mr. Hagen. In the case of any major trade practice—take an un- 
fair trade practice, can you give us an idea how long it would take 
to build a case and how many people you would have to employ on it 

Mr. Kinrner. That is very difficult question to answer. If I were 
guessing, on the normal average case, assuming that we are reason- 
ably current in our investigations—and that varies from year to year, 
depending on the number of complaints we have had from the ‘pub- 
lie—that it might run up to a year or a year and a half, from the time 
the complaint was made and the case was finally passed upon by the 
Commission. 

There have been other instances, involving whole industries, where 
a case might go on for years, particularly when it is taken to the courts. 
But those cases in most instances are important cases that set precedent 
that govern future practices, and it is very important that they be 
tried fully and carefully. 

So that there is an advantage to the public in not being too hasty. 

Mr. Hagen. Say that I am in business in California, and I com- 
plain about competition. I would complain to you about that, would 
I, in a letter? Does a letter to you constitute a complaint? 

Do you in your office decide whether or not there is a legal ground 
to believe that this is a violation of the Robinson-Patman Act / 

Mr. Kinrner. Yes, we would take the letter, whether it came from 
a Congressman, and many do, or from a member of the public, and 
many do, or from a competitor, and many do, and look at it. If it 
appeared that there might be a violation of the law and we have juris- 
diction, that is the transaction is in commerce, then that would be 
docketed for investigation in one of our field offices. And some of 
the offices are almost current. In that instance, it would be investi- 
gated immediately. 

If it went to a field office where we might have a backlog of 
months’ work it would be 6 months before the investigation would be 
made, unless it were something that justified taking it out of the 
usual order of business. 

Then the field investigation is returned to Washington where it is 
analyzed and if it appears to the Bureau of Investigation that there 
is a violation of the law, the whole file goes to the Commission's 
Bureau of Litigation where a complaint is drafted. And the Bureau 
of Litigation assigns this to a member of the trial staff. 

The trial staff drafts the complaint, sends it to the Commission 
which looks it over for form, and does not go into the merits too much 
because the complaint has been reviewed by these two Bureaus. 

But if the Commission believes that there is a probability of viola- 
tion shown, it then issues a formal complaint against the respondent 
who is alleged to have violated the law. 

The matter is then referred to a hearing examiner to act as a trial 
judge, to try the matter. 
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The Bureau of Litigation attorney and attorneys for the respondent 
hold hearings before the examiner just as they would in any court that 
you and [ are familiar with. 

Mr. Hagen. Is there any procedure under the Robinson-Patman 
Act or the Federal Trade Commission Act for a private citizen filing 
a complaint ? 

Mr. Kintner. Yes. Treble damage suits are provided for, and 
they may be filed in the Federal court under the Robinson-Patman 
Act. 

Mr. Hagen. In that instance, you would not be in that 

Mr. Kintner. That is a private controversy with the parties pro- 
ceeding in Federal court. We have nothing to do with it. 

Mr. Haagen. I wanted to ask you another question. 

Do you think it is administratively feasible or desirable or other- 
wise desirable or undesirable to draft some kind of a bill here which 
would shift all aspects of packers operations to the FTC with the 
exception of that portion of it that deals with the purchase and proc- 
essing and sale of livestock for food purposes? Do you follow me? 

Mr. Kintner. I am not sure that I see the implications. 

Mr. Hagen. In other words, I understand that Armour, for exam- 
ple, is in the fertilizer business. They make butter. They sell thyroid 
extracts and make other pharmaceuticals. In other words, they are 
big operation. 

Mr. Kinrner. And make oleomargarine. 

Mr. Hagen. Probably the cattle business and the selling of fresh 
meat or processed meats is only a small percent of their business. It 
might be argued that perhaps ‘the meat aspect of their business could 
remain in the United States Department of Agriculture, but that these 
other activities are properly within the purview of the Federal Trade 
Commission. 

I am asking you if it is feasible or desirable to have that kind of 
a separation That would eliminate the question, say, of the Food 
Fair exemption. If they did that, the only part of their activities that 
would remove from this jurisdiction would be the actual packing 
plant. 

It would put Armour back in the same position. AI] of their activi- 
ties with this one exception would be under your jurisdiction. 

Mr. Kinrner. The Commission has approved only the position that 
all of the business activities of the meatpacking company should be 
transferred to the Federal Trade Commission. 

So I could not on behalf of the Commission concede any less. 

Speaking personally, I can see no reason why the meatpacking in- 
dustry with respect to its meatpacking operations, if you have “that 
under consideration in your question, should not be treated in the 

same way as others and be subject to the same jurisdiction as the 
products of other food industries—the milling products, for example, 
and the processed fruits and vegetables. 

Mr. Hacen. The only thing- 

Mr. Krnrner. It seems to me that it makes sense to have one agency 
applying the same standards to all. 

Mr. Hagen. I personally agree with you. But some members of 
this committee, perhaps, would feel that the fact that it involves meat, 
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that is involves the farmer, and that the USDA is proper agency for 
that area. 

Mr. Krntner. I am not authorized to express an opinion on behalf 
of the Commission with respect to such draft legislation. 

Mr. Hagen. What do you think, personally ? 

Mr. Kintner. Personally, I would not do it. If I would advise 
you personally I would advise you to place all of the business opera- 
tions of the packers under the Federal Trade Commission, and treat 
them and have them treated just as food processors and manufac- 
turers are treated. 

Mr. Hagen. The next question is a question you may not be able 
to properly answer, but you may have some information on it. Mr. 
Butz the other day testified -— 

The CHamrMan. You may proceed. 

Mr. Hagen. Mr. Butz said they attempted to secure a compliance 
by agreement, but he did not state in how many instances that occurred 
or whether they ever occurred. He said that was their practice. 
Maybe it might be 1 or maybe 500, we don’t know. 

Do you have any knowledge of the Department of Agriculture activ- 
ities in that field? 

Mr. Kintner. I have seen some testimony before this committee, 
I believe, that indicates how many matters were handled in that way. 

I believe the majority of the matters coming before the Department 
were handled on a voluntary basis. 

That is my memory of some testimony before this committee. 

I might say that the Trade Commission does not handle on a volun- 
tary cease and desist basis violations of the antitrust laws, which 
includes the Robinson-Patman laws. It has always been the policy 
of the Commission only to reach a voluntary stipulation of cease and 
desist wherein you have practices like deceptive advertising. And 
only then where it appears that the respondent has unwittingly fallen 
into the practice. But we have felt at the Commission that it is not 
adequate protection to the public o permit a respondent to cease and 
desist voluntarily without admitting or denying his guilt with respect 
to an antitrust violation. 

We do have, however, a consent order procedure where, after a 
formal complaint is filed, in an antimonopoly or antitrust case, the 
respondent can come in and without admitting or denying, consent 
to an order. 

But this becomes an official order of the Commission and is enfore- 
able in court if it is violated. 

Mr. Hagen. This is all I have. 

Mr. Krntner. Yes, sir. 

The Cuatrman. Any further questions? 

Off the record. 

(Discussion off the record.) 

Mr. Dixon. Mr. Kintner, the Giant Food stores asked for dismissal 
of their case on the ground that they were a packer and that they came 
under the Packers and Stockyards Act. Is that not true? 

Mr. Krntner. That is correct. 

I have here a copy of the motion that was filed on June 19 by the 
Giant Food Shopping Center asking dismissal of Commission com- 
plaint because they had filed with the Packers and Stockyards Branch 
of the United States Department of Agriculture and had been desig- 





JURISDICTION OF PACKERS AND STOCKYARDS ACT 279 


nated as a packer, subject to the regulations of the Department of 
Agriculture. 

Mr. Dixon. Now, the FTC received a letter from the USDA on that 
case, setting forth the USDA’s position as to whether FTC had any 
right to handle such cases. 

“Mr. Kintner. No, sir; that letter was attached as an exhibit to the 
motion of the Giant Food Shopping Center, Inc., to support its dis- 
missal. It is attached to the motion, which I have before me here. 

Mr. Drxon. Giant Food asked for a letter, and that sets forth the 
USDA’s position. 

Mr. Kinrner. Yes, sir. The letter is dated June 17, and is ad- 
dressed to Mr. Robert F. Rolnick, the attorney for the Giant Food 
Corp., and is signed by Edward L. Thompson, Acting District Super- 
visor, Packer and Stoc ky: irds Branch. 

Mr. Dixon. Might I ask you to read the letter? 

Mr. Kintner. Yes, sir. 

Mr. Drxon. It is not long? 

Mr. Kintner. The letter is dated June 17, 1957, addressed to Mr. 
Robert F. Rolnick, attorney at law, District National Building, 1406 
G Street NW., Washington, D.C. 


DeaR Mr. ROtNick: This will acknowledge receipt of the executed copy of our 
annual report, form LS—125, delivered in person to this office today covering the 
operations of the Giant Food Shopping Center, Ine., Washington, D. C., for the 
period ending April 27, 1957. 

A review of this annual report form discloses that the Giant Food Shopping 
Center, Inc., Washington, D. C. 


Mr. Drxon. Mr. Chairman, I believe this is an answer to a question 
you have asked rather repeatedly, and I would like you to take cog- 
nizance of this, if you would, because I think it is very important, and 


I think will be useful to all of us. 
Mr. Kintner. Going back : 


A review of this annual report form discloses that the Giant Food Shopping 
Center, Inc., Washington, D. C., and its District of Columbia subsidiaries or 
affiliated companies are engaged in the business of manufacturing and/or pre- 
paring meat or meat food products for sale or shipment within the District of 
Columbia, which makes the Giant Food Shopping Center, Inc., a packer, subject 
to regulation under the provisions of the Packers and Stockyards Act, 1921, as 
amended. 

It is requested that you inform your client that its operations are required to 
be conducted in strict accordance with the provisions of the Packers and Stock- 
yards Act, 1921, as amended, and the regulations promulgated thereunder by 
the Secretary of Agriculture. In order that you and your client may be fa- 
miliar with the provisions of the act and current regulations affecting packers, 
we are enclosing herewith two copies of our publication, 8S R A 164. 

The annual report of the Giant Food Shopping Center, Inc., Washington, 
D. C., has been accepted for filing and has been made a part of our official 
records. 

Very truly yours, 
Epwarp L. THOMPSON, 
Acting District Supervisor, Packers and Stockyards Branch. 


Mr. Dixon. USDA? 

Mr. Kintner. It is on the stationery of the United States Depart- 
ment of Agriculture, Agricultural Marketing Service. 

Mr. Drxon. Now, in the light of this letter, would it be a fair state- 
ment. to say that the USDA interprets section 5 (a) (6) of the FTC 
Act, and section 406 (b) of the Packers and Stockyards Act we have 
been talking about, as the Federal Trade Commission does; namely, 
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that a firm subject to the Packers and Stockyards Act is excluded 
from the jurisdiction of the Federal Trade Commission ¢ 

Mr. Kintner. Well, I would like to withhold comment on that be- 
cause this is a pending case, and I do not know what the Commission 
will decide with respect to circumstances of this case. 

The fact is that the affidavit indicates that the Giant is engaged 
only in cutting up the carcasses of the animals. One statement here 
says: 

In preparing each of these cuts respondent butchers must cut the hind 
quarters at the appropriate place and proper thickness, trim the fat 
and so forth, and then there is reference, I believe, to meat grinding, 
which, in the view of the Giant Food Center, makes them—because of 
this operation—a packer, and, therefore, immune from the C ommis- 
sion’s jur isdiction. 

The CHarrmMan. Well, that is because they make hamburger, and 
they prepare picnic lunches, and they actually prepare full dinners 
like chicken and vegetable pl: ites, and you can go into the store and 
buy it, and all you have to do is put it in the oven and cook it? In 
some of these stores they actually have the food already prepared for 
serving. 

Mr. Kinrner. The emphasis in the motion was on the actual cut- 
ting up of the carcasses. There were pictures of butchers cutting up 
the carcasses as exhibits to this motion. 

The CuatrmMan. Well, all of this adds up to one thing, and that is 
that we need to do something about the Packers and Stockyards Act. 
We need to do something to close up the so-called loopholes and to 
clarify congressional intention. 

Mr. Kinrner. You have my heartfelt agreement to that, sir. 

The Cuatrman. We hope we have your heartfelt sympathy, be- 
cause I do not know which way to go. We have the Dixon bill, the 
Watkins bill, and the Hill bill. 

Mr. Kinrner. We sympathize with you, and we hope you sympa- 
thize with us. 

Mr. Drxon. The letter, it seems to me, is definite acknowledgment 
of the USDA that they have sole jurisdiction—not the FTC. 

Now, you do have in the FTC a considerable portion of your staff 
following up complaints which turn out to belong to the Packers 
and Stockyards; is that not right ? 

Mr. Kintner. Well, we—not a large portion. Right now we have 
several trial lawyers tied up on these motions by these various respond- 
ents, who contend that they are subject to the jurisdiction of the 
USDA and not to that of the Federal Trade Commission, and that is 
costing us considerable of our time. 

But i in the investigation stage, the minute we find that the practice 
in question is a practice of a meat packer, we refer the file to the USDA. 
Sometimes it takes a little investigation to determine that, but nor- 
mally it doesn’t. 

Mr. Dixon. In other words, if there weren't confusion, these men 
you have now tied up in trying to bring clarity could really operate 
to adjust these complaints; is that not true ? 

Mr. Krintner. Well, we are unhappy at the state of confusion, I 
must say. It is, as I pointed out, costing us considerable manpower 
to try to iron it out, and the end is not in sight. 
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Presumably, no matter what the Commission finally decides, the 
matters will go to the courts, and that is time consuming, naturally. 

Mr. Dixon. You have a trained staff, and it requires expe rts, does 
it not, to be effective ¢ 

Mr. Kintner. Yes, sir. 

I feel that our staff is expert, and they certainly are trained to the 
best of our ability, and to the best of my knowledge. 

Mr. Dixon. Do you feel that you are able now to handle this assign- 
ment, if it were given to you / 

Mr. Kintrner. Oh, yes. 

We have the personnel trained for that purpose. We would not 
handle this assignment any differently than other business practice 
assignments are “handled. If we received a flood of complaints, we 
might have to ask for more personnel. But we certainly could ab- 
sorb, in my honest opinion, a limited amount of ad litional work in 
this area, if it were assigned to us. 

Mr. Dixon. And that would be an economy to the Government ? 

Mr. Kintner. Yes, sir. 

Mr. Dixon. Rather than to build a new staff at USDA to enforce 
this act ? 

Mr. Kintner. Upon your premises, yes; it would be. 

Mr. Dixon. I thank you very much. 

Thank you, Mr. Chairman. 

The Cuatrman. Thank you, Mr. Kintner and Mr. Corkey and Mr. 
Loughlin, for being with us. We appreciate your presence, and we 
think you have made a contribution to the committee and we will 
consider your views and observations. 

Mr. Kinrner. May I, sir, extend my own personal apres iation and 
that of my colleagues, and appreciation on behalf of the Federal 
‘Trade Commission, for the courtesy which I have been iad here 
today, and the fairness with which you have asked me questions. 

The Cuatrrman. Thank you very much, sir. 

I would like the record to show that the chairman requested the 
counsel of the committee to communicate with the Department of 
Justice to ascertain if it would be possible to have some attorney 
from the Department of Justice to come before the committee for 
the purpose of discussing the matters under consideration. 

I would like now to ask Mr. Heimburger if he has been able to make 
that arrangement. 

Mr. Hermpurcer. Mr. Chairman, I am sorry to report that although 
I called the Department of Justice immediately after the close of the 
meeting Friday and asked for them to hi ave a witness up here to dis- 
cuss with the committee the problem of jurisdiction with the De »part- 
ment of Justice in this whole field, that 1 was unable to obtain a wit- 
ness from the Department of Justice. 

I talked first to the Attorney General’s Office, and they referred me 
to a Mr. Chambers, who apparently is their legislative liaison officer, 
and I had difficulty making Mr. Chambers understand what I wanted. 
He apparently at first thought that you wanted the Department to 
tuke a position, a policy position, on the various bills and proposals. 

After I finally convinced them that that was not what you wanted, 
that we wanted someone to explain the jurisdiction of the Dep: irtment 
with respect to the Clayton Act and the Federal Trade Commission 
Act, and other antitrust laws, the conclusion that I was informed this 











282 JURISDICTION OF PACKERS AND STOCKYARDS ACT 


morning at about 9:30 that there apparently is only one lawyer in 
the Department of Justice who they feel is pr epared, without some 
extensive preparation, to explain the Department’s jurisdictional au- 
thority, and that lawyer was unavailable today because he was on 
leave. 

The Cuatrman. All right, sir. 

Off the record. 

(Discussion off the record.) 

Mr. Drxon. I would like to say that the chairman has been ex- 
tremely kind to me with regard to listening and giving me time, as 
have committee members. For that reason I should like to recipro- 
cate by asking unanimous consent to put my talk in the record, to 
save the members that time. 

The Cuarrman. Well, you may have that permission, of course. 


STATEMENT OF HON. HENRY ALDOUS DIXON, A REPRESENTATIVE 
IN CONGRESS FROM THE FIRST CONGRESSIONAL DISTRICT OF 
THE STATE OF UTAH 


Mr. Drxon. Mr. Chairman, it is my pleasure to appear here in sup- 
port of H. R. 7743 by Representative Hill, but also to go more to the 
heart of this problem by advocating S. 1356 by Senators O’Mahoney 
and Watkins (now passed by Senate subcommittee) and my measures 
H. R. 5283 and H. R. 8536. H. R. 5283 was given a hearing by the 
House Joint Committee on Judiciary and Interstate Commerce. [ 
expected it at the time to come before our own Committee on Agri- 
culture, but since it was assigned to Interstate Commerce, and H. R. 
7743 (by Representative Hill) was assigned to Agriculture, by a 
slight change in the wording of H. R. 5283, I was able to have assigned 
to ‘Agriculture as H. R. 8536. This, in my opinion, becomes necessary 
because both H. R. 7743 (by Representative Hill) and my bills deal 
with the same problem. 

I support H. R. 8536 because I believe that the Federal Trade Com- 
mission and not the Department of Agriculture should have authority 
to regulate unfair trade practices by ‘meatpackers just as it regulates 
such practices in other industries. The attempted Dirksen amend- 
ments in the Senate and H. R. 7743 (by Representative Hill) would 
leave the wholesaling and retailing activities of a firm principally en- 
gaged in meatpacking under USDA, although, in spite of a growing 
volume of complaints made by competitor s of such packers the USDA 
in 18 years has not issued a single cease-and-desist order for engaging 
in unfair trade practices (title IT of the Packers and Stockyards Act) 
involving the siuslagad nie and retailing of a meat product or has it in 
the past 36 years issued a cease-and- desist order for unfair trade prac- 
tices in wholesaling or retailing of nonwheat and nonfood products. 

While I support ‘H. R. 7743 as far as it goes, I greatly favor S. 1356 
and H. R. 8536 for reasons as follows: 

(1) The same set of trade practice rules and the same type of super- 
vision should apply to all firms. 

The livestock growers whom I represent, the National Milk Pro- 
ducers Federation and 24 major organizations affected, want to trans- 
fer from the United States Department of Agriculture to the Federal 
Trade Commission jurisdiction over unfair trade practices of packers 
themselves as well as other firms appearing to circumvent the law by 
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purchasing 20 percent of the stock in a packing corporation and 
consequently coming under the lack of supervision under the Packers 
and Stockyards Act. 

(2) The meatpacking industry is an important industry in the 
‘hace ‘an economy W ith a long antitrust histor y. 

(3) America’s livestock producers are ina poor ec ‘onomic condition 
and need protection against unfair trade practices which can artifi- 
cially lower the price of their products. 

(4) The Federal Trade Commission would be a more effective and 
economical enforcement age ney than the Department of Agriculture. 

(5) The Federal Trade Commission active ‘ly defends primary pro- 
ee in other areas 

(6) The meatpacking industry is heavily concentrated and has high 
monopoly potential. 

(2) The meatpacking industry has a history of market sharing. 

8) The meatpacking industry is not a low-profit ea age 
(9) Meatpackers engage in feeding operations which should be 
asaiele examined, 


NUMEROUS COMPLAINTS ARE BEFORE THIS COMMITTEE 


While visiting livestock growers in 25 counties in Utah, I heard 
widespread complaint against practices assumed to be violations of the 
Unfair Trade Practices Act. Other wit nesses in these hearings have 
testified to the same complaints in areas which they represent. 

Again we have in the record 29 complaints which the FTC has 
referred to the USDA for invest igation and action. All 29 of these 

cases would remain under USDA if H. R. 7745 were passed without 


amendments, so these complaints would still remain unsatisfied. 

Representatives of the Western States Meat Packers Association 
have also filed for our record 8 complaints from members of their 462 
packers upon which they ask USDA action. One packer, Paul Archie 
McFarland, of Salt Lake City, Utah, testified in the Senate hearings 
as follows: 


I have worked in all departments of the company from livestock buying to 
administration of policies. Our growth has been gradual and profitable until 
Swift & Co. took over the American Packing & Provision Co. at Ogden within 
the past few years. Since that time Swift & Co. has proceeded to dominate our 
market. It has been said by good authority that Swift set aside over a million 
dollars to become established in every butcher shop in the intermountain area. 
Since that time, Swift has used every trick in the book to monopolize t he livestock 
market in the intermountain area and to dominate the sales of meat and meat 
products. 

In the lamb market in our area, Swift has placed a man at every point of 
sale, and it is almost impossible to purchase live lambs at a price that will 
show a profit. Swift has been following the policy of wherever we get any 
business, they will cut our price from 1 to 2 cents to take the business we have 
away from us. They follow us around like a bloodhound, trying to keep us 
out of the market. They have in this area 10 salesmen to our 1 and are trying 
every kind of a trick to freeze us out, and when I say “us” I mean the inde- 
pendents. Many of the customers state that they would rather buy from us 
than the big packers, but they cannot afford not to buy from them because of 
the cheap prices which they quote. 

The chainstores are also putting on the squeeze, especially in this local meat 
market. They have got the business spread so thin among all the packers that 
they just seesaw the price from one to the other. For example, the Safeway 
buyer went to Ogden and marketed a string of cattle at William Parke & Son, 
and then went over to Swift, and Swift quoted 1 cent a pound cheaper so the 
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chainstore called Parke’s and told them they would either have to cut their price 
1 cent a pound or cancel the order. This is the kind of tactics they are 
putting out. 

We have been showing a continuous loss on choice beef and where we used to 
get 60 to 70 head a week from Safeway, they have cut us down to less than 10. 
Between the chainstores and the big packers they are going to hurt the inde- 
pendent unless somethins is done immediately. 

The wholesale grocers have joined the livestock growers and the 
small packing plants in registering their complaints. Mr. Harold O. 
Smith, Jr., executive vice president of the United States Wholesale 
Grocers’ Association, testified before our committee as follows: 

These are practices engaged in by some meatpackers, as reported to us by our 
members, and apparently about which nothing effective can or will be done in the 
present state of the law and enforcement jurisdiction, or could or would be done 
if H. R. 7743 in its present form were enacted : 

1. Discriminating in price between competing buyers. 

2. Giving kickbacks to supervisors of a retail distributing company. 

3. Subsidizing certain customers to the disadvantage of their competitors. 

4. Selling evaporated milk in five-case lots to some outlets cheaper than the 
wholesaler can buy evaporated milk in carload lots. 

5. Favoring some retailers under the guise of advertising and promotional 
allowances and even selling to them at prices cheaper than to the wholesaler. 

6. Selling to some retail buyers from branch houses below wholesale prices 
temporarily to make up monthly branch-house tonnage quota. 

7. Packer salesmen telling wholesale grocers’ retail customers the prices they 
have charged the wholesaler for purchase of packer merchandise and in some 
eases telling the retailer to buy up the wholesaler’s stock of an item on which 
the price has advanced before the wholesaler learns of the advance. 

8. Discriminating in price on frozen foods on a basis of purchases of meat 
products. 

We respectfully urge the committee to reject EH. R. 7743 as presently drawn, 
in favor of H. R. 8536, which we believe would completely eliminate the present 
inequity. 


THE FEDERAL TRADE COMMISSION WOULD BE A MORE EFFECTIVE AND 
ECONOMICAL ENFORCEMENT AGENCY THAN THE DEPARTMENT OF AGRI- 
CULTURE 


Our present Secretary of Agriculture, Ezra Taft Benson, should 
be commended, as he appears to be the only Secretary of Agriculture 
since 1925 who has indicated any noteworthy willingness to enforce 
title II of the Packers and Stockyards Act. He has promised to make 
a budget request for increased personnel for this purpose. 

The Trade Practices Section of the Packers and Stockyards Branch 
of USDA has not been supplied with sufficient personnel to do the job. 
Few of the field office personnel of the Packers and Stockyards Branch 
are regularly employed in enforcing title II of the act. Most of the 
field personnel are doing a commendable job in enforcing title III of 
the Packers and Stockyards Act, which, incidentally, would not be 
affected by the legislation under consideration. 

tepresentatives of USDA frankly admitted that prosecution under 
title II had been neglected, and that it was the plan of the Depart- 
ment to reform. 

Mr. Roy W. Lennartson, Deputy Administrator for Marketing Serv- 
ices, USDA, told the House Committee on Appropriations that it 
would take until the end of 1958 before the Department could post 
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93 percent of the stockyards and that this posting was their first objec- 
tive. Hesaid: 

Although we have been criticized recently for not devoting some of the funds 
under this act to explorations into trade practices on the part of pac kers and 


others outside the yards, I think our policy has been sound in attempting first 
to use our funds to bring the impact or benefits of this act down closest to where 


the producer can obtain them. , 

In addition to the posting of the 150 yards next year, we are hopeful that some 
of the funds requested would be available to begin some investigations into the 
buying practices of packers off the yards. 

Again, during the hearings of the Senate committee when Senator 
Watkins commented that USDA personnel were spread too thin and 
that a 36-year trial period with USDA was a “long enough trial 
period,” Under Secretary Butz said: 

It is quite true for 26 years that it has not been adequately enforced, but don’t 
you think when the sinner confesses and resolves to do better he should be given 
a chance? (transcript, pp. 697-698). 

Represe nti itive Celler told the Senate committee that the regulatory 
branch is 3 echelons removed from the Secretary, that it was built in 
1923 on the basis of 260 persons, but that it dropped to 130 in 1925 and 
has only 68 today, if the 29 clerical workers be excluded. 

The U SDA histor y of regulation under title II bears out the above 
admissions, because only 28 cease-and-desist orders have been issued 
since 1922. 


The cease-and-desist orders issued by the Secretary of Agriculture under title 
sl of the Packers and Stockyards Act are as follows: 


| 


Year Respondent at | Docket 
No. 


1957 Beran: & Saath. sc cecccccenus nee jptiedeeacns webuihennseebsk | AMEND ies aie 2253 
1956 oe achlin Meat Packing__- cateuitebs hide ah IS Dccntnkdt cakes 2120 
1953 Valleydale pcatinaien i June 1 ; sipaed 2058 
1953 | Flicker Packing........_- " eS See wet ae Oe Niches cas 2040 
1950 | Berry rene ‘ initio . ...--| October-__-- 1910 
1949 | Quaker.....- aaa ho aca sain COR atacand ata 1838 
1949 | Cross zi éhanctied ‘ wi paints .| June 17_..-. i 1820 
1949 Victorville ‘ Z 4 ee iss ilps oi secant 1818 
1948 Ainbinder Sethe ‘ iunied en jaeenkos i ae ean 1801 
1947 | Columbia.........-.- ed . aided oasdnibiesll <a ses ee 1787 
1939 Home......-. a ‘ ’ phonics eo ibceedng aii te ‘ staal 1223 
1938 CN ar can ok at sical = ee ye cfiatian 1105 
1938 Perlen__- dona pee 4 ; : vadoneied ae ad 1022 
1938 | Schloss . ieee . as inion 5 > ...| Feb. 3 : 1019 
1938 Feldman — ‘ ; Gacevile : canis June 30 5 980 
1938 Brighton___. pictalate . and ee eee May 17 é si 048 
1938 Schloss _ - ae ‘ : y : . ) | SEER ee 928 
1938 Swift. ‘ sink wad 7 adie ae June 1 

1938 Wilmington (revoked Sept. 7, 1938 mae ineomiipimel Geant 

1937 Schloss ia be , hilt ctelecia ee 

1937 Empire e abi iret watuandniaa ae 

1936 Scala Packing ; gli i z See ee, 

1936 C. Swanston & Son 

1936 Armour et al. ' 

1936 A. & P. (revoked Dec. 28, 

1933 Ne 

1933 Ep te Be citinteadene 

1922 Armour et al_......-- 


Of the above 28 cease-and-desist orders 18 are for refusals to pay 
for livestock, 6 for weight and grade frauds, 8 involved preferences, 
price fixing, and unfair pr actices (1 involved disc ‘rimination on a 
yard) and 7¢ involved wholesaling of meat products. 
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The Department has never issued a single cease-and-desist order 
against a packer involving the wholesaling of nonmeat food or a 
nonfood product yet. E ighteen percent of their shipments in ICC 
in 1950 were nonmeat food and nonfood products. If we wipe out 
the consent decree as big packers requested and leave packers under 
USDA, as Representative Hill’s bill would do, they could threaten 
control of food stores on account of an advantage through preferential 
treatment under the law. 

The mere fact that the FTC has referred 29 complaints to the 
USDA since 1950 and that little if anything has come of these com- 
plaints, is ample evidence of the admitted inadequate enforcement. 
It should be noted that all 29 are complaints against packers (11 
against 1 packer), that as a result none of them could be prosecuted 
by FTC and that passage of H. R. 7743 (the Hill bill) as it now stands, 
would in no way change jurisdiction over these packers or give those 
complaining any more ‘protec tion than they now receive. 


Summary of matters referred to the Secretary of Agriculture pursuant to 
Packers and Stockyards Act since Jan. 1, 1950' 


FORMAL 








| 
File Respondent(s) Date of referral Nature of complaint 
x Armour & Co., a corporation, | Apr. 27,1956 | Investigational files reveal that respondents 
Armour, Inc., Fort Worth | were packers within the terms of the 
Poultry & Egg Co., Inc., | Packers and Stockyards Act and this fact 
Armour & Co., a corpora- | was stipulated of record, Complaint 
tion. opinion of Commission, and order of dis- 


| | missal attached. 


INFORMAL 







1-24619....- Swift & Co........ . i Mar. 16,1954 | Investigation disclosed Swift & Co. was 
packer within terms of Packers and 
Stockyards Act Agricvltnre issue 1 
c mmplaint, iitached hereto 
 ( aaa | Dennison Foods Co., Oak- | Oct. ,1950 | Alleged false and misleading sdvertising o 
land, Calif. canned meat products, namely that use 
| 


more than 50 percent select beef 
A. C. Lawrence Leather Co. | Apr. 5,1951 | Alleged false and misleading advertising of 
(subsidiary of Swift & Co.), eather soles. 
Boston, Mass. | 


DI 1272....-.- 





DI 1450.....- Plymouth Rock Provision | Apr. 19,1951 | Alleged that product packed by subject 
Co., New York, N. Y. | which was sent abroad in a CARE 
| package was inedible 
BAM 918....| Swift & Co., Chicago, Ill..--- | Nov. 21,1951 | Charge that subject using beef shorta 





coerce retailers into buying poultry from 
subject to prejudice poultry producers 


BAM 1080_..| Peyton Packing Co., E] Paso, | Mar. 7,1952 | Alleged price discrimination in the sale of 





Tex. pienie hams in favor of local chain 
DI 8336...... Krey Packing Co., St. Louis, | June 10,1953 | Alleged false and misleading advertising of 
Mo | canned sliced beef.! 
SA 2170...... Cudahy Packing Co__........| Oct. 21,1953 | Alleged false and misleading advertising of 
Old Duteh Cleanser particularly in 
| respect to its germicidal properties 
DI 9791...-- American Meat Institute, | Jan. 22,1954 | Alleged false and misleading statements in 
Chicago, Ill. an advertisement entitled ‘How Come 
| $1 Steak from 25-cent Steers.’’ 
ee Armour & Co., Chicago, Ill_..| Nov. 26,1954 | Alleged false and misleading advertising of 


Armour TV Meals 

Mh idiicidbcunuth PE iditbeumcacdcente . July 19,1955 | Question raised as to whether contest con- 
ducted to advertise Dash dog food was 
fairly conducted. 


DO cnewassl Best Kosher Sausage Co., | Sept. 16,1955 | Alleged price discrimination in favor of 
Chicago, Ill. | chainstore as opposed to independent 
store, 





1 Informal since May 1, 1950. Previous records not available. 
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ATTACHMENT A 


Summary information on complaints involving the practices of packers which 
were referred to the Department of Agriculture, June 1, 1956, to May 3, 1957 


| 
Corre- | | 


! 
| 
spond- | Packer Date Nature of complaint and disposition 
ence No. | 








| 
3480 | Swift & Co-__- _| June 13, 1956 | Complainant charged that he had saved certificates 
| |} obtained on purchases of Allsweet margarine redeem- 
| able in silverware; that Swift, without prior notice, 
| | increased the price of silverware. Complaint trans- 
| mitted to Department of Agriculture 
| Charge that packer refused to fulfill representation to 
redeem metal bands on cans of Prem submitted by 
| complainant and 3 others. Complaint transmitted to 
| Department of Agriculture. 


| 
4368 | .do Sept. 14, 1956 | 


5828 sORiociiane | Feb. 14,1957 | Complaint that packer was misrepresenting the grades 
| | ofits meat. Complaint transmitted to Department of 
| | Agriculture. 

6668 ..-do 3s Apr. 25,1957 | Complaint alleged deceptive use of the word “‘free’’ in 


| |} gconnection with the sale of canned dog food. Com- 


| 

| . + 

| plaint transmitted to Department of Agriculture, 
i 
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ATTACHMENT B 


Summary information on complaints involving the practices of packers wherein 
it was suggested to complainants that the matter be brought to the attention 
of the Department of Agriculture, June 1, 1956, to May 8, 1957 





! 
Corre- | 
spond- | Packer Date | Nature of complaint and disposition 
ence No. 
earners - aan anal ees 
3846 Bde caces mun July 26,1956 | Alleged false and misleading advertising of Dial soap. 


Suggested to complainant that matter be brought to 
attention of Department of Agriculture. 

3985 | Unmamed_.........| Aug. 3,1956 | Alleged territorial price discrimination in the sale of 

meat by unnamed meatpackers and distributors. 

Suggested to complainant that matter be brought to 

attention of Department of Agriculture. 

4453 | Davidson Meat Co_} Sept. 19,1956 | Alleged that packer, a subsidiary of Wilson Packing 
| | Co., is selling meat below cost in San Francisco area 
| | | for the purpose of controlling and monopolizing meat- 

| | jobbing business. Suggested to complainant that mat- 

| | ter be brought to attention of Department of Agricul- 
| ture. 

Jomplaint of small St. Paul dairy that packer was 
pursuing practices in the sale of ice cream that would 
drive smaller competitors out of business. Suggested 
to complainant that matter be brought to attention of 
Department of Agriculture and furnished complain- 
ant with copy of Agriculture complaint against Swift 
(D. 2126). 

Yomplaint by small fertilizer manufacturer that packer 

was Selling to dealers in competition with complainant 

at varying discounts from announced prices. Sug- 
gested to complainant that matter be brought to at- 
tention of Department of Agriculture. 

somplaint that meatpackers engaged in deceptive prac- 

tices by packaging bacon in a manner so that only 

the lean part is exposed to view. Complainant advised 
| of jurisdiction of Department of Agriculture over con- 
| cerns involved. 

5944 | Swift & Co.........| Apr. 22,1957 | Complaint by small dealer that unfair pricing practices 

| | of packer in sale of fertilizer in central California would 

drive small dealers out of business. Suggested to com- 
plainant that matter be brought to attention of De- 
/ partment of Agriculture. 

5966 | Armour, et al......| Feb. 20,1957 | Complaint filed with Commission’s Kansas City office 
| ; that Armour, Swift, and others selling fertilizer to 

| dealers in Arkansas and Missouri at varying prices 

| | | and giving rebates. Because of jurisdiction, matter 
| 

' 





n 


5177 | Swift & Co_.._-.-- Dec. 11, 1956 | 


=~ 


~ 


waned Dcstccsscnndcnal Ge ‘Bae 





~ 


5579 | Unnamed..-..-.--- Jan, 10, 1957 | 


~ 


~ 


| | filed and Kansas City office notified. 


6088 | Unnamed....-- | Mar. 14,1957 | Complaint that large meatpacker in Nebraska was 
| | asking feed companies to include $3 per ton in cost of 
| | feed to guarantee a price to the chicken raiser. Appli- 

| cant advised jurisdiction over packers was with See- 
| retary of Agriculture, Suggested bringing matter to 
| his attention, 

6102 | Swift & Co__..--- Mar. 11, 1957 | Complaint that Swift was violating Robinson-Patman 
Act in the sale of ice cream by having dealers accept 

| billing through a wholesale grocery house. Advised 
complainant of (D., 2126) complaint issued by Secre- 
tary of Agriculture and suggested matter be brought 
to his attention. 

6282 | Armour.......... Mar. 13,1957 | Complaint by competitor that packer controlled sale of 


ammonia to cold-storage plants by virtue of the busi- 
ness it could give such plants. Suggested to complai! 
ant that matter be brought to attention of Departme nt 
of Agriculture. 

6241 | Swift & Co.........] Mar. 21,1957 | Alleged misrepresentation of a product as sliced beef 
when, in fact, product is sliced meat loaf or bologna, 
Suggested to af nplainant matter be brought to atten- 
tion of Department of Agriculture. 








The USDA admits neglect of its regulatory functions due to lack 
of funds and shortage of staff. Producers are not only disturbed 
about the refusal of the Department at the policy level to take action 
against a packer but also at their refusal in the past to ask for funds 
when the Chief of the Packers and Stockyards Branch recommended 
it. In the Senate hearings Mr. Sinclair, Chief of Packers and Stock- 
yards Branch, recommended that “the case (against Safeway Stores) 
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be fully investigated and th: at we attempt to get sufficient funds to 

carry out that inv estigation.” Mr. Sinclair made two requests, with 
the result that, as he said, “Mr. Reed told me later that he had taken 
it up again and that * * * we should not investigate.” 

The Hill bill, in its present form, would make no improvement here. 
It does not even go so far as to remove the regulatory functions from 
the Livestock Division of USDA as recommended by the Hoover Com- 
mission. 

Last year the Packers and Stockyards Branch of the USDA recom- 
mended an increase in appropriation of $200,000 for the purpose of 
hiring 20 people to expand enforcement of title II. The request was 
denied by the Department. However, if $200,000 and 20 men would 
be required for a preliminary expansion of enforcement personnel, 
and possibly much more money and many more personnel later on, how 
can we justify this expense when the same enforcement could be given 
by the Federal Trade Commission with either no expansion of staff 
or a negligible expansion ? 

When one also considers that the FTC has trained personnel with 
great experience in unfair trade practice enforcement, how can we 
justify establishing of an additional staff new to the assignment ? 

All of us are receiving letters from the taxpayers urging that we be 
diligent in pursuing every feasible economy. Here before us today 
is one illustration of an opportunity to obtain vigorous enforcement to 
avoid duplication of function and save tax money. 

Another reason that FTC, rather than USDA, should have juris- 
diction is that there are many other areas in which the Department of 
Agriculture requires the cooperation of meatpackers. For example, 
the trade practices section in the Packers and Stockyards Branch is in 
the Livestock Division of the Agricultural Marketing Service of 
USDA. Other functions of the Livestock Division include market 
news reporting on livestock prices, Federal meat grading, and slaugh- 
ter reports. The information for all of these services is given volun- 
tarily by the packers, which puts the Department officials in a position 
of dependency upon them. It would seem strange to have within the 
same livestock division one portion of the personnel eliciting the co- 
operation of the packers for certain of their functions and another 
group of personnel preparing court cases against the packers for un- 
fair trade practices. Administratively, this is completely unfeasible, 
as demonstrated by the Hoover report which recommended an inde- 
pendent agency for this enforcement. 


THE FEDERAL TRADE COMMISSION HAS A RECORD OF ENFORCEMENT 


The Federal Trade Commission, being an independent agency re- 
sponsible to the Congress and not beholden to any industry, has a rec- 
ord of vigorous enforcement. In the 43 years since 1914 the FTC has 
issued the considerable number of 6,825 complaints and 4,995 cease- 
and-desist orders. 

Mr. Kintner, General Counsel of the FTC, testified before our com- 
mittee that a considerable portion of his staff is already following up 
complaints which they cannot prosecute because the alleged offender 
turns out to be a pac ‘ker under USDA and not under FTC jurisdiction. 
When asked by Senator O’Mahoney if his staff were not adequate to 
handle the new cases referred to it if a bill passed to transfer authority 
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to FTC were passed, Mr. Kintner testified before the Senate committee 
as follows: 


Mr. Kintner. That subject has not been considered formally by the Commis- 
sion. I am sure that if the law is passed the Commission will do its very best 
to enforce the law and assume the added responsibilities within the existing 
appropriations. It may well be that if it appears that many investigations are 
required and that much corrective action must be taken, the Commission might 
well ask for an added but modest additional appropriation. 

However, the Commission does have a trained staff. It has field offices through- 
out the country. It has personnel trained in the problems which would arise 
under this proposed legislation, and I am confident that if the Congress sees 
fit to place this responsibility upon the Commission, its staff is fully able to 
handle the job and handle it well. 

Senator O’MAaHoNEy. May I make this comment, Mr. Kintner: The Federal 
Trade Commission did such a good job back in 1918, 1919, and 1920, but I am 
of the opinion that when Congress passes this bill, as I firmly expect it will, and 
thereby closes the escape hatch now available to packers and food chains, both 
those groups will be in the same position that the big packers were in 1920, when 
they gave consent to an antitrust decree. I think they will be much more in- 
clined to abandon forbidden practices than they will be to try to litigate. 

Mr. KInTNER. That may well be true, sir. 










ACTIVELY DEFENDS PRIMARY PRODUCERS 
AREAS 





THE FEDERAL TRADE COMMISSION 
IN OTHER 








Some stockmen fear that the Federal Trade Commission is con- 
sumer-oriented and would not adequately defend the interests of the 
producers. This premise is not correct. The Federal Trade Com- 
mission has taken many actions over the years designed to assist and 
benefit the farmer and rancher, who are the primary producers in the 
food field. In 1939, for example, it initiated a proceeding and ulti- 

mated a cease and desist order against Gold Medal Fa arms, Ine. 
(Docket 3380), for acts of coercion, intimidation and deception which 
had the effect of preventing dairymen in New York and Vermont 
from exercising a free choice in deciding whether to form a producer- 
controlled association which could sell through a New York State 

marketing agency, thereby depriving such producers from obtaining 
the higher prices which normally result in that area from a single 
selling agency. The respondent thereby obtained an unfair com- 
petitive e advantage over the injured dairymen. 

In 1940 a cease and desist order was issued against Crete Mills, Inc. 
(Docket 3408), for that company’s false and misle sading advertising 
of chick feed which had the effect of deceiving farmers ‘and poultry- 
men who bought the feed in reliance on the claims made in the adver- 
tising. There is a long line of false, misleading advertising cases 
involving injury to the farmer, rancher, or other primary producer 
of food, and I will mention only a few of them. 

A similar case in 1941 involved National Distillers Products Corp. 
(Docket 4425) and its false and misleading advertising of poultry 
feed. This also resulted in a cease-and-desist order against that com- 
pany. 

In 1948 an action was brought successfully against Sheffield Farms 
Co., Inc. (Docket 4647), for its organization and control of a milk- 
selling association which was run for its benefit and not for the bene- 
fit of the dairymen who comprised the association. It was found that 
this respondent had coerced and intimidated members of the associa- 
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tion through its barn inspectors, fieldmen, supervisors of weight, and 
veterinarians, all for its own benefit. 

The Federal Trade Commission also has proceeded against a num- 
ber of companies for their violations of section 2 (a) of the Clayton 
Act, as amended by the Robinson-Patman Act, when those companies 
have discriminated in price between different competing purchasers 
of products sold through dealers to farmers. An example is its pro- 
ceeding in 1952 against Early & Daniel Co. (Docket 5973) which 
ended in a consent settlement. It was found in that case that out 
of some 2,000 dealers to whom the respondent sold its animal feed, 
about 356 received volume discounts, refunds, and rebates. This dis- 
crimination in price, it was found, was a violation of the statute, since 
its effect may be substantially to lessen competition or tend to create 
a monopoly in the respondent in the animal feed business. The inev- 
itable effect of such discrimination, wherever it occurs, is to deprive 
many farmers and ranchers of benefits which they would otherwise 
receive if the free play of competition were allowed. 

I can give no waht, therefore, to the argument that if H. R. 8536 
were enacted into law the Federal Trade Commission would have no 
interest in actions which would benefit the livestock producer. The 
FTC would surely do more for the livestock man than the Department 
of Agriculture has done. 


THE MEATPACKING INDUSTRY IS HEAVILY CONCENTRATED AND HAS HIGH 
MONOPOLY POTENTIAL 


The meat industry has traditionally been dominated by a few com- 
panies. Until the early 1950’s these companies were Swift, Armour, 
Wilson, and Cudahy. In 1947, for example, these Big Four com- 
panies accounted for approximately 53 percent of the hogs and 52 
percent of cattle slaughtered under Federal eer Of this num- 
ber Armour slaughtered 18.7 percent of the hogs; Sw ift, 21 percent; 
Wilson, 6.5 percent; and ( udahy, 6.7 percent. Of the cattle, Armour 
slaughtered 18.8 percent; Swift, 20.9 percent ; Wilson, 6.4 percent; and 
Cudahy, 6.7 percent. 

Swift, Armour, and Wilson have remained the top companies in 
the industry. The percentages of the top 5 companies for hogs in 
the industry in 1955 were Armour, 18.9 percent; are 17.7 percent; 
Hormel, 6.5 percent; Wilson, , 6 percent; and Morrell, : 3 percent. For 
cattle, the top 5 companies were Swift, 18.5 lea Armour, 16.8 
percent; Wilson, 4.7 percent; Morrell, 2.3 percent; and Oscar Mayer, 
3.8 percent. 

The fact that these few companies so dominate the industry makes 
clear that the buyers have the power artificially to lower prices. In 
such a situation it is certainly in the public interest to insure that un- 
fair trade practices do not lead to even greater concentration than 
exists today by the elimination of competitors. If H. R. 8536 is 
enacted into law, it will be possible to prevent unfair trade practices 
in this industry. The livestock producer, who has such a weak bar- 
gaining position, will be protected. The independent — will be 
helped - to compete with the large packer and the consumer’s interest 
will be furthered. 
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THE SAME SET OF TRADE PRACTICE RULES AND THE SAME TYPE OF 
SUPERVISION SHOULD APPLY TO ALL FIRMS 


Under H. R. 7743 one set of rules and one type of supervision would 
apply to the packers and another set of rules and another type of 
supervision would apply to the food and nonfood firms not princi- 
pally packers but in competition with them. If H. R. 7743 is adopted, 
food and nonfood firms will va under FTC and packers under USDA. 
Spokesmen for the farmer : “Why the double standard? Why 
should Rath, Hormel, Swift, aoc Armour selling meat and also non- 
meat food products such as cheese, canned milk, eggs, soup, ice cream, 
etc., enjoy USDA nonenforcement and competitors like Food Fair 
Stores, Giant Food Shopping Center, Inc., be under effective FTC 
regulations / 

This double standard in unfair trade practices and in enforcement is 
now causing firms not prine ‘ipally packers to buy 20 percent of the 
stock in a meatpacking industry and thereby escape prosecution for 
unfair trade practices by FTC. 

In order to illustrate this, I shall refer to court cases as follows: 
Armour & Co. (FTC Docket No. 6409, 1956). 

Armour manufactures and markets oleomargarine. The FTC 
charged them with advertising representations in violation of the 
oleomargarine amendment to the Federal Trade Commission Act (sec. 
15 (a) (2)). The hearing examiner and, upon appeal, the Federal 
Trade Commission dismissed the complaint since Armour was a 
packer within the Packers and Stockyards Act and therefore comes 
under the exclusive jurisdiction of the USDA. (This case would not 
be corrected by H. R. 7743, the Hill bill, as it is now written.) Also, 
a recent case against Swift & Co. over unfair practice in sale of ice 
cream would be left untouched by H. R. 7748 because their major 
interest is meatpacking. 


THE CASE OF FOOD FAIR STORES, INC. (FTC DOCKET NO. 6458, 1957) 


Last year the Federal Trade Commisison charged Food Fair with 
inducing ‘suppliers to give preferential promotion: al allowances to the 
food chain (violating sec. 5 of the Federal Trade Commission Act). 
Food Fair S eratle about 200 supermarkets and has a meatpac oe 
plant at Elizabeth, N. J. During March 1957, Food Fair filed : 
motion asking FTC to dismiss its complaint against Food Fair on 
the grounds that the Department of Agriculture has exclusive juris- 
diction over trade practices of firms owning meatpacking plants. The 
motion was granted. (This case would be corrected and placed with 


the FTC by H. 2. 7743, the Hill bill.) 


THE CASE OF UNITED CORPORATION ET AL. VU. FTC (4 CCA, 110 F. 2D, 473, 
1940) 


United Corp. sold canned meat packaged by other firms. The FTC 
alleged misrepresentation and false and misleading advertising. Sub- 
sequent to the findings of fact by the hearing examiner that United 
was not a packer, United bought 20-percent interest in Motell, Inc., 
and Emert Foods Products, 2 licensed meatpackers. The court of 
appeals held that United Corp. by its stock-acquiring activity had 
become a packer within the meaning of the Packers and Stockyards 
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Act, even though the acquisition took place after the FTC complaint 
had been issued. (This case would be corrected and placed under 
FTC jurisdiction by H. R. 7743, the Hill bill.) 

Another objection to H. R. 7748 would be that it continues in effect 
a policy of virtual nonenforcement of title II provisions as they relate 
to the buying and selling of livestock not only on posted stockyards 
but also at other points of exchange as well. There is a wave of com- 
plaints from livestock producers over unfair trade practices in this 
field. The USDA has brought only one cease-and-desist order in this 
field since 1922. That was against Armour for favoring suppliers at 
a stockyard it owned. The large concerns are reported to be by no 
means the only offenders in buying and selling livestock. 

What is striking about the Armour oleomargarine case is the fact 
that the courts release Armour and at the same time upheld other cease 
and desist orders by the FTC against nonpackers who suggested in 
their advertising that oleomargarine is a dairy product. Examples 
are the Reddi-Spred Corp. v. Federal Trade Commission (229 F. 
557) and £. F. Drew & Co., Inc. v. F. T. C. (235 F. 2d 735, certiorari 
denied 352 U.S. 969). 

Asa result of this difference in the application of the laws, Blanton 
Co., which was later issued a cease-and-desist order by the FTC for 
margarine advertising has petitioned the Eighth Circuit United States 
Court of Appeals to set aside this order because it is unconstitutional 
as denying equal protection of the law, since packers are exempt from 
the oleo law administered by the FTC. Specifically Blanton asserts: 

The entire order is invalid because it is based upon 15 U. S. GC. A. Section 55 
(a) (2) which, as interpreted and applied against petitioner by the order, is 
unconstitutional under the Fifth Amendment of the Constitution of the United 
States since the statute does not apply to petitioner’s competitors who are 
“packers” as that term is defined in 7 U. S. C. A. Section 191. Consequently, 
15 U. 8. C. A. Section 55 (a) (2), as here interpreted and applied by the Com- 
mission places such an unequal and undue burden upon petitioner as to deny 
petitioner the equal protection of the laws, in violation of the due process clause 
of the Fifth Amendment. 

Such injustices would be perpetuated by the Hill bill as it is now 
written. Mr. Kintner while before our committee complained about 
this injustice (transcript of House committee hearings, pp. 463-466). 

I asked Mr. Kintner in the hearings if the double standard in the 
cases mentioned above would not be perpetuated by H. R. 7746, and 
he said “Yes.” 

Later on in the hearings of July 15 the following discussion is 
recorded : 

Mr. Dixon. If H. R. 7748 were enacted as introduced would we not have a 
situation where firms primarily engaged in meatpacking would continue to enjoy 
the USDA’s jurisdiction while all other firms including 14 chainstore corporations 
now subject to USDA regulation under the Packers and Stockyards Act would 
be returned to the FTC jurisdiction. 

Mr. KInTNER. I believe that is correct. 


Mr. Chairman, the reason for the large packing firms support of 
H. R. 7743 and opposition to H. R. 8536 is apparent. They want to 
enjoy USDA regulation but force the food stores back under FTC 
regulation, The next step, which they outlined in their testimony, 
would be to secure release from the consent decree. This would permit 
them to go into retailing and activities foreign to their chief purpose. 
Then they would be in good position to secure control of the food- 
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store business. Such a possibility was recognized by Mr. Kintner 
of the FTC in response to my questions in the hearings of the House 
committee. 


THE MEATPACKING INDUSTRY HAS A HISTORY OF MARKET SHARING 


The historic pattern of the meatpacking industry has been the shar- 
ing of markets by the dominant companies in the industry. Agen- 
cies of the Government have established that as early as 1893 repre- 
sentatives of Swift, Armour, Cudahy, Morris & Co. and other pack- 
ing companies met weekly and agreed upon the amount of meat which 
-ach would ship during the week into five specified territorial divisions 
of the United States and upon the prices which each would try to 
obtain for such shipments. The Department of Justice has continued 
to collect evidence of such market sharing, and your committee in- 
tends to place in the record of these hearings a great deal of informa- 
tion on these market sharing patterns. 

I know, for example, that in the Milwaukee terminal market be- 
tween 1951 and 1944 calf purchases by Swift and Armour did not 
vary so much as 1 percentage point in the split of the market by 
those 2 companies. In the years during that period purchases by 
Swift ranged from 199,000 head of calves to 334,000, and purchases 
by Armour ranged from 99,000 to 167,000, but in each of those years 
Swift bought 66 plus percent of the total calves purchased by the 2 
companies and Armour bought 33 plus percent of this total. The 
variation was always by only a fraction of 1 percentage point—never 
by so much as 1 percent. In the Fort Worth market between 1934 
and 1945 Swift’s percentage ranged from 49.35 to 51.83 per- 
cent of the cattle purchased by itself and Armour while Armour’s 
‘ranged between 48.17 to 50.65. The number of cattle purchased by 
the 2 companies during these years ranged all the way from 182,000 
to 432,000. One would think that where the total varied so much, 
one or the other of the companies would change its trading position 
in the market and try to buy more than it had in former years, but 
this does not seem to have been the pattern. 


THE MEATPACKING INDUSTRY IS HEAVILY CONCENTRATED AND HAS 
HIGH MONOPOLY POTENTIAL 


The meat industry has traditionally been dominated by a few com- 
panies. Until the early 1950’s these companies were Swift, Armour, 
Wilson, and Cudahy. In 1947, for example, these Big Four com- 
panies accounted for approximately 53 percent of the hogs and 52 
percent of cattle slaughtered under Federal inspection. Of this num- 
ber, Armour slaughtered 18.7 percent of the hogs; Swift, 21 percent ; 
Wilson, 6.5 percent; and Cudahy, 6.7 percent. Of the cattle, Armour 
slaughtered 18.8 percent; Swift, 20.9 percent; Wilson, 6.4 percent; 
and Cudahy 6.7 percent. iat 

Swift, Armour, and Wilson have remained the top companies in 
the industry. The percentages of the top 5 companies for hogs in 
the industry in 1955 were Armour, 18.9 percent; Swift, 17.7 percent; 
Hormel, 6.5 percent; Wilson, 6 percent; and Morrell, 5.3 percent. 
For cattle, the top 5 companies were Swift, 18.5 percent ; Armour, 16.8 
percent; Wilson, 4.7 percent; Morrell, 2.3 percent; and Oscar Mayer, 
3.8 percent. 
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The fact that these few companies so dominate the industry makes 
it clear that the buyers have the power artificially to lower prices. 
In such a situation it is certainly in the public interest to insure that 
unfair trade practices do not lead to even greater concentration than 
exists today by the elimination of competitors. If H. R. 8536 is en- 
acted into law, it will be possible to prevent unfair trade practices 
in this industry. The livestock producer, who has such a weak bar- 
gaining position, will be protected. The independent packer will be 
helped to compete with the large packer and the consumer’s interest 
will be furthered. 


THE MEATPACKING INDUSTRY IS AN IMPORTANT INDUSTRY IN THE 
AMERICAN ECONOMY WITH A LONG ANTITRUST HISTORY 


The importance of the meatpacking industry in the United States 
today is manifest. It is important to the farmer, for during 1956, 54 
percent of farm income came from livestock. Over 314 million out 
of our 5 million farms and ranches in this country raise cattle. Almost 
21% million farms raise hogs. This industry is important to the con- 
sumer, who spends 5 to 6 percent of his disposable income on meat and 
meat products. It is important in the overall economy, for in terms 
of value of product the packing industry is the third largest in our 
country. Swift and Armour rank seventh and ninth in terms of sales 
value among all industrial corporations, and all of the major packing 
companies rank among our 500 largest industrial corporations. (The 
Fortune Directory of the 500 Largest United States Industrial Cor- 
porations, July 1956.) 

Mr. Chairman, the meatpacking industry in the United States has a 
long antitrust history. The old Beef Trust of the early 1890’s was one 
of the primary reasons for the passage of the Sherman Act. From 
the very early days of the act, the Department of Justice recognized 
and attempted to cope with restraints of trade and monopoly prac- 
tices in the industry. Soon after its creation the Federal Trade Com- 
mission began to investigate the industry, and during the period from 
1917 to 1919 it uncovered many restrictive practices. 

One of the results of the report on the industry by the Federal Trade 
Commission in 1919 was the initiation of an antitrust proceeding. 
The proceedings and other factors resulted in the consent decree sev- 
eral years later which indicated that the largest packers “got religion.” 


AMERICA’S LIVESTOCK PRODUCERS ARE IN A POOR ECONOMIC CONDITION 
AND NEED PROTECTION AGAINST UNFAIR TRADE PRACTICES WHICH CAN 
ARTIFICIALLY LOWER THE PRICE OF THEIR PRODUCTS 


_Mr. Chairman, the livestock producers are in a bad economic posi- 
tion today. As of April 15, beef cattle were selling at 75 percent of 
parity; calves, 74 percent; hogs, 79 percent; lambs, 83 percent; and 
sheep, 62 percent. The lower price at which livestock were selling 
however, was not accompanied by a corresponding lowering of the 
retail price of meat. p 

For example, Beef Marketing Margins and Costs, put out by the 
Department of Agriculture, February 1956, reported that in the last 
quarter of 1955 the beef-marketing margin was 27 percent wider 
than in the same quarter of 1954. From 1951 to 1953 prices to the 
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producer dropped 53 percent, whereas retail prices dropped only 23 
percent. 

I have held in recent years scores of meetings with livestock pro- 
ducers throughout the 25 counties of my congressional district in 
Utah. I know from personal conversations that they are anxious to 
have a vigorous and effective enforcement of unfair trade practices 
against the meatpackers. 

This demand was illustrated and underlined by a recent resolution 
of the Utah State Cattle Association endorsing Senate bill 1356 and 
my bill, H. R. 5283, and similar bills. The same transfer of activities 
was requested by a resolution adopted in open convention of the Na- 
tional Wool Growers at Las Vegas last winter. It is important then 
that we have careful supervision of the meatpacking industry to 

revent unfair trade practices. Full and fair competition among 
buyers of livestock will give the producers a higher price than would 
be the case if less than free competition exists. 


THE MEATPACKING INDUSTRY IS NOT A LOW-PROFIT INDUSTRY 


A great deal has been made of the claim by the meatpacking indus- 
try that it is a low-profit industry. Judged by the criterion of the 
ratio of net profit to sales, as the industry always takes care to report 
it, it is a low-unit-profit industry. But this is no way to judge the 
rate of profit. The accepted method of measuring profit return is 
to compare it with the net worth of a company or an industry. While 
the companies in the Big Four reported profit as a percentage of 
sales during the years of 1929-46 ranging between 0.4 to 1.9 percent, 
a study by the Federal Reserve Bank of Chicago for the years 1947-49, 
based on the ratio of profit to net worth, shows the Big Four’s per- 
centages to have ranged from 5.4 to 14.8 percent. Judged in terms 
of net worth, the meatpacking industry certainly is by no means a 
low-profit industry. 

In 1956 the percent return on investment for the major packers 
was as follows: 


Percent 
en ee eet pidnind vimwig rp mone Lyrae J 8.2 
ND ee arse Gi calnten miner eid neces = le ed ee 
TI IE OEE LE aL ee Peony BA 15. 4 
i ee Ne enna smewenyenmenm ene OSI? See 
SE PN ee past a 
I a aidan gnllikcsheiin ins Schon eae being oes 8.3 
oe he i SRE a EE a SA bc dada dag 16.0 
SEE SOM sie ceticdanniennesennsen bebe esata Eee 
ate een nea CothnanbGatienes«hakinee as ho 
ek i ee inne ee newe 8. 4 


(Compiled by Library of Congress—Moody’s Industrials, Moody’s 
Investors Service, New York; Standard Corp. Descriptions, Stand- 
ard & Poor’s Corp., New York; Standard & Poor’s Industry Surveys, 
Standard & Poor’s Corp., New York.) 

While Swift Co., the largest packer, shows a profit of 3.9 percent 
for 1956, it should be pointed out that the last 6 years their profits 
averaged 6.9 percent. 

Furthermore, many of these companies received immense capital 
gains during recent years. For example, Swift Co. jumped more than 
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$70 million from 1952 to 1956. In 1952 Swift’s net worth was $291,- 
720,000. In 1956 it was $362,862,000. 





MEATPACKERS ENGAGE IN FEEDING OPERATIONS WHICH 
CAREFULLY EXAMINED 


SHOULD BE 








































Mr. Chairman, an important matter which should be given study is 
livestock feeding operations by major packers and chainstores. Ap- 
parently, a oreat deal of data on this has not been collected to date. 
Some of the ‘packers have fed rather large numbers of cattle, and to a 
greater degree, of sheep. In 1954 Cudahy had on feed a number of 

cattle equaling 4 percent of the total number slaughtered that year. 
The number of sheep on feed lots for Rath in 1954 was equal to 44.4 
percent of the total slaughtered in that year. The number of sheep on 
feed lots for Dubuque Pac ‘king Co., which during recent years has 
often ranked among the top 10 companies in terms of total animals 
slaughtered, was in 1955 equal to 45.6 percent of the total slaughtered. 

The chain grocery stores have also conducted a substantial livestock 
feeding operation at times. At other times these companies decide to 
go completely out of the feeding business. Certainly feeding, whether 
conducted by packer or chainstore is primarily a means of foreing 
the price of livestock downward. While it acts as a stockpile which 
insulates packers from erratic short-run market fluctuations, it could 
be beneficial in stabilizing prices. But this stabilization results from 
limiting the play of competitive market forces. 

The Cuarrman. Thank you, Dr. Dixon. Off the record. 

( Discussion off the record. ) 

The CuHarrMan. We will refer the Hill bil! and Dixon bill, and all 
related bills, to the Subcommittee on Livestock and Feed Grains, 
headed by Mr. Poage of Texas, and ask that subcom nittee to give 
that matter preferred attention and to report to us as early as prac- 
ticable. 

Mr. Poacr. Mr. Chairman, if we are to have that responsibility, 
I would like to suggest two things: 

First, Dr. Dixon, you are a member of the subcommittee, whenever 
you are in attendance, as you will recall, and we would invite your 
attendance because I do want you present as we hear this. 

The subcommittee will find exactly the same difficulty the full com- 
mittee does in finding a meeting time, because members of the sub- 
committee, as Members of the House, have to attend this foreign aid 
debate just the same as other Members. 

It is going to be quite difficult to find meeting time, but we will 
try to find some meeting time as far as we can. 

The Cuarrman. Mr. Smith. 

Mr. Smirn. Mr. Chairman, I would like to get unanimous consent 
to insert in the record, previously to the remarks that you made, a 
statement that I have prepared, in regard to some of the matters that 
have been discussed here before the committee. 

I have listened attentively to try to find out some case where some 
farmer has been discriminated against, and where he received less 
price for his animal, or his livestock, than he would if this matter 
were properly adjudicated. 

I have been led to believe from two Senators that the northwestern 
part of this country is being discriminated against in the prices of their 
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livestock, and I have prepared a table, based upon the Agricultural 
Department’s figures, to show that they get a bigger price for their 
livestock than they do over the United States. 

We raise more cattle and hogs and sheep in Kansas than they do 
out there, and yet we take less price. 

I have received no complaint from anyone, during my period in 
Congress, that the packers are discriminating against those farmers 
out there. 

I just want to put those figures in the record. 

The CHairMAN. Yes, you may insert that in the record. 


STATEMENT OF HON. WINT SMITH, A REPRESENTATIVE IN CON- 
GRESS FROM THE SIXTH CONGRESSIONAL DISTRICT OF THE 
STATE OF KANSAS 


Mr. Smrru. Mr. Chairman, there has been some expression of opin- 
ion in these hearings that the so-called Mountain States, Utah, Wyo- 
ming, Montana, and Colorado are now, and have been discriminated 
against in the prices that were paid to the farmers and ranchers for 
livestock. It was strongly inferred that the reason for this was due 
to the packers combine and that the Secretary of Agriculture had 
failed to enforce the existing law. 

Let us look at some figures as compiled from records of the United 
States Department of Agriculture under title, “Corps and Markets,” 
1954 edition. 


Number of sheep and lambs on farms and marketed, 1954, and price received 
by farmers 
l l l 
| | Average price per 100 
| pounds, 1953 





| 

On farms | Marketed pee acces 

| 

| Lambs Sheep 
Od Si ait daa caeceeead ane steal 1, 383, 000 972, 000 $18. 33 $7.17 
W yoming Cop ae bkii eee : _..| 2,060,000 | —:1, 267, 000 | 19. 54 | 7.27 
ih hb dsb wcintneinna dad 2 Sthinin'ts al bt 1, 606, 000 1, 040, 000 17. 30 4. 90 
Oklahoma..___-_- Pe nadie ; mt 263, 000 | 200, 000 | 20. 50 5.90 
BN an ocncddteibndonddnsicn cae vtehicubahowtt 387, 000 | 748, 000 | 21.00 | 6. 00 
Colorado...........- a Ia a a eee ts 1, 221, 000 | 1, 483, 000 | 20. 25 | 6. 53 
Nebraska. --.__..- abs ctelbieastulitewes | 242, 000 | 1, 201, 000 | 21. 10 | 5. 80 

National average.................--... sg lasanaibellediimintshs a 19. 30 | 6. 63 
{ | 


Number of hogs on farms and marketed in 1954 and price received by farmers 
( 1 


Average price 


On farms Marketed | per 100 pounds, 
| 1953 

Utah Bide th ahs ose nolnn ataee dah belelat bhai LA 550, 000 560, 000 | 22. 31 
TE ook sine eee nns be ae ’ cepecatl 40, 000 36, 000 | 21. 74 
Montana. - ; r pew sale . a“ 101, 000 | 139, 000 21. 98 
Oklahoma Seedinitlais Rihanna’ ; Z 346, 000 466, 000 21. 63 
Nebraska. -....... es epithe angering os ; 2,133,000 | — 3, 390, 000 | 21. 62 
Me hs te a ie Shi [ 744, 000 1, 090, 000 | 21. 87 
Colorado-.....--- apietin at ueebtess. asbanrearehes 161, 000 | 228, 000 | 22. 01 
National average-..........-.....-.-.-- sd id | 21. 40 
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Number of beef caitle on farms and marketed in 1954, including calves, and 
price received by farmer 


ice per 100 
pounds, 1953 


On farms Marketed 


Utah_-. 557, 000 321, 000 
Wyoming 1, 101, 000 602, 000 
Montana 2, 131, 000 919, 000 
Oklahoma...- 2, 448, 000 , 952, 000 | 
Colorado 3 1, 807, 000 | , 361, 000 | 
Nebraska_ ... cece 4, 050, 000 2, 411, 000 
Kansas... : ; 2 3, 463, 000 | 2, 127,000 


National average price 
! 


The CHarrman. If there is no other business, the committee stands 
adjourned, subject to call. 

(Whereupon, at 4:05 p. m., the committee adjourned, subject to 
call of the Chair.) 
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WEDNESDAY, JULY 31, 1957 


Hovse or REPRESENTATIVES, 
CoMMITTEE ON AGRICULTURE, 
Washington, D. C. 

The committee met, pursuant to recess, at 10 a. m., in room 1310, 
New House Office Building, Hon. Harold D. Cooley (chairman) 
presiding. 

Mr. Poace. The committee will please come to order. 

The chairman will be with us in a few minutes. 

We have a limited amount of time, so we had better get started. I 
thought it might be better, before we start with any witnesses, to 
give you a little idea of the difference between the various proposals 
that are before us. 

Mr. Hermpurcer. Mr. Chairman, to recapitulate briefly how we got 
to the point at which we find ourselves this morning, the hearings on 
this matter were held before the full Committee on Agriculture. At 
the conclusion of the public hearings, the chairman referred the mat- 
ter to the Livestock Subcommittee, of which Mr. Poage is chairman, 
for the drafting of a bill for the further consideration of the full 
committee. 

That subcommittee met several times last week. It met practically 
all day Friday, with lawyers from the Department of Agriculture 
and the Federal Trade Commission. At the conclusion of that session 
Friday, it had agreed upon the intent of the draft, which was then 
put together, and the wording was approved by the Livestock Sub- 
committee on Saturday. It was mimeographed and distributed as 
widely as we could achieve distribution Saturday afternoon to those 
interested in this matter. 

That draft which went out Saturday afternoon has since been 
modified in some respects. And if the people i in the room here will get 
draft No. 3, which I believe Mrs. Downey is now passing out to the 
committee members, I will tell you what the difference is between 
the draft which was distributed on Saturday and the draft which is 
the current revision now before the committee. 

Mrs. Downey, are those No. 3 that you are passing out? 

Mrs. Downey. Yes. 

Mr. Hermpurcer. Would you let the people in the audience have 
some, too, if we have enough ? 

I will go ahead and tell you what the difference is, because it is not 
so great that you need to see the language to follow it. 

The draft distributed on Saturday provided that the Sec retary of 
Agriculture would have no jurisdiction over retail sales of those com- 
modities which were generally within his jurisdiction under the terms 
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of the act. That left with the Federal Trade Commission al] jurisdic- 
tion over retail sales, even of those commodities over which the Secre- 
tary of Agriculture exercised original jurisdiction in. the rest of their 
travels in commerce. 

After discussing that feature of the bill with the Federal Trade 
Commission and the Department of Agriculture lawyers, it was ap- 
parent that that was not quite the right approach, so that the language 
has been revised to give both the Secretary of Agriculture and the 
Federal Trade Commission juredotion, such jurisdiction as they 
will otherwise have, over the retail sales of commodities which are 
within the purview of this act. 

That is one major difference between the bill which was distributed 
Saturday and the one which is under consideration here this morning. 

Another difference is that in the draft of the bill, No. 3, which you 
have, dairy products and eggs have been omitted from the list of com- 
modities over which the Secretary of Agriculture has jurisdiction. 

There are a number of other minor changes which have been made 
which I will not go into in detail, with one exception. In section 2, 
paragraph (3), the language of the bill which was distributed Satur- 
day was that the Secretary of Agriculture might require persons 
affected—meaning dealers in livestock on nonposted stockyards—to 
register in the same manner with the Secretary, meaning in the same 
manner as those dealers on posted stockyards are required to register. 

That language was changed so that it now reads that they may be 
required to. register in such manner as the Secretary may "precribe. 
And I understand that objection will be raised to that change in 
wording here this morning at some time. 

That is all I have, Mr. Chairman, unless some of the committee 
members have questions. 

The CHarman. Are there any questions? 

Mr. Tuompson. Let me understand this: Draft No. 3 is the way 
you now recommend that it go before the full committee? 

Mr. Hermpurcer. That is the form in which the Livestock Subcom- 
mittee now presents it to the full committee; yes, sir. 

Mr. Warts. May I suggest, Mr. Chairman, I received a memo- 
randum yesterday. Generally, then, the Federal Trade Commission 
will have jurisdiction over the retail sales of meat and meat products ? 

Mr. Herwevurcer. Yes. To the extent that their basic legislation 
or this act would give them jurisdiction. 

Mr. Warts. They would have the same jurisdiction over that as 
canned corn or anything else; and at the same time the Department of 
Agriculture would have jur isdiction over retail sales? 

Mr. Herevrcer. That is correct, yes, sir. 

Mr. Warts. Up to that time, you left the jurisdiction solely with 
the Department of Agriculture insofar as the purchasing of livestock 
is concerned, so far as the butchering of it, and the wholesaling of it 
and the processing of it is entirely with the Department of Agr icul- 
ture ? 

Mr. Hermpurcer. That is correct. 

Mr. Warts. Now, you have extended the authority of the Depart- 
ment of Agriculture beyond the stockyards to cover feed lots, and 
things of that kind, that’are dealers. 

Mr. Hermpurcer. That isr ight. 
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Section 2 of the bill has the effect of extending the authority of the 
Secretary of Agriculture to regulate livestock dealings to areas which 
are beyond the ‘posted stockyards and now referred to as country buy- 
ing. 

Mr. Wars. Let me ask you this question: Is that country buying 
you are talking about restricted to buying by packers, or is it between 
dealers or between farmers and dealers? 

Mr. Hermpureer. It does not apply—there is no extension of au- 
thority with respect to buying by packers, because the Department al- 

ready has the authority to supervise country buying by packers. 

This would extend country buying to any kind of a dealer in live- 
stock. It is intended to exclude a farmer who mere sly sells his own— 
the calves that he has produced, or buys from some other State stock 
to put on his own farm. It is not intended to include that farmer. 

Mr. Warts. What effect would it have on the pinhookers who hang 
around the country stockyards and a farmer comes in and he says: 
“What will you take for that load of hogs or sheep ?” 

Then, the farmer makes him a price and he goes into the stock- 
yards and sells, 

Would he be under it ? 

Mr. Hermpurcer. I do not recognize the character by the name you 
put on him. 

Mr. Warts. Anybody around a stockyard knows what we are talk- 
ing about there. You come into a country stockyard, and you have a 
nice-looking cow, and there will be a group of fellows there who make 
a living buying from farmers and reselling. 

Mr. Jenninos. That would not be in interstate commerce. 

Mr. Warts. And they purchase that, and maybe sell it at that stock- 
yard or some other stockyard. 

Mr. Hermpourcer. Well, I think it would be a matter of fact as to 
whether or not that particular person got—whether the transaction 
got into the stream of interstate commerce. If I did, I believe the an- 
swer is that the provisions of section 2 would now give the Secretary 
of Agriculture the authority to require that person to register and file 
reports just as the Commission authority on a posted stockyard now 
does. 

Mr. Smiru. Do you mean to tell that every farmer that is going 
to have to speculate in livestock and buy on the local market in compe- 
tition has got to get permission from the Secretary of Agriculture to 
bid on this livestock that comes into these ¢ ountry stocky ards? 

Mr. Hermurcer. No. There is no licensing feature in this, Mr. 
Smith. The Secretary of Agriculture does not now have permission 
to exercise a licensing discretion in registering dealers on posted stock- 
yards. He is required by law to register. And that registration can 
be removed only for cause. So that there is no element of obtaining 
permission involved. 

Now, the answer to the question of whether if a farmer speculates 
in livestock and buys a few now and then, which he does not even take 
out to his farm and sells to somebody else, I suppose to that extent he 
would be a dealer, and I would assume that under the provisions pro- 
posed in section 2 here, the Secretary could require him to register 
and to report from time to time what transactions he has made in 
livestock. 
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Now, if the farmer was buying that stock, however, merely to take 
out to his own farm and put on ps asture for 30 days in the usual course 
of his farming or ranching business and then sell, he would not, 
my opinion, come under the provisions of section 2 of this bill. 

‘Mr. Suiru. But you do not understand. The biggest factor and 
the biggest benefit that a farmer gets is « ‘ompetition ; and there is some- 
body there that is going to say: That cow is worth more than that and 
[ will give you $3 more for it. 

Any time you start putting something on somebody’s bidding, you 
are going to hurt the man that can produce that cow. 

Mr. Hermevurcer. I do not understand that there is anything here 
that would permit the Secretary of Agriculture to in any way diminish 
or decrease the number of people who would be bidding on cattle at 
these country auctions. 

I would be glad for Mr. Bucy, of the Department, to comment on 
that. 

Mr. Sairn. All over this country there are community sales in 
stockyards. There is some farmer out there with a truck. If he sees 
that he can make $10 or $12 on that herd of sheep or cattle, he is going 
to say, “I will give you so much.” 

He takes them and puts them in his truck. Tomorrow morning 
they will be sold someplace else. That goes on all over the Midwest. 

The CuarrmMan. Well, now, let me ask you, John: Is there anything 
in this bill or this proposal that would restrict in any way free com- 
petitive bidding? 

Mr. Hetmpurcer. Not tomy knowledge, Mr. Chairman. 

The Cuamman. Or is there anything in here which would require 
an individual such as Mr. Smith has described to obtain first a license? 

Mr. Heimpvurcer. No, sir. 

The CuarrMan. Well, just what did you have in mind, Mr. Smith? 

Mr. Smirn. Well, if they are going to regulate, they have got to 
have some regulation. I am trying to find out how they are going 
to do it. 

The CHatrman. Is it contemplated by the draft that the rights of 
the bidders will be in any way regulated ? 

Mr. Hermpvurerr. I do not understand that it would be possible to 
do that under this bill, Mr. Chairman. 

As I understand it, the Packers and Stockyards Act has been con- 
strued consistently as not a licensing act as far as the registration of 
these dealers is concerned; that it is a registration act only, where the 
Secretary has no authori ity to deny anyone the right to trade except 
where that , person has, for cause, had his registration removed. And 
“for cause” means where he has carried out some kind of an operation 
which is illegal under the provisions of the act. 

Mr. Poaae. I confess that as you have pointed out, the lawyer has 
made some changes in this draft since the subcommittee actually saw 
it. 

I think what you have done is to simply say that the Secretary shall 
have the same authority on an unposted yard that he has on a posted 
market to regulate the operations of packer-buyers, and of anybody 
else who is in the normal stream of commerce. 

And I do not see how these farmer-buyers that Mr. Smith talks 
about—and they are there, I know that, <7 I know they make up a 
very important part of the market—but I did not understand that 
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they entered into the stream of commerce, because I thought that the 
man who entered into the stream of commerce was the man who 
bought livestock for somebody who was going to slaughter that 
animal. 

If he is a hired buyer for somebody that is fixing to slaughter that 
animal, then obviously he must report his operation. I do not under- 
stand that this bill applies to a farmer who goes in town—maybe to 
sell something else—but he sees something that looks good to him and 
thinks he is going to make a profit on it from buying and turning it 
over. That is not part of the stream of commerce that results from 
buying, slaughtering, and packing the meat at all. He is not the 
buyer of a packer. He does not get into the stream of commerce, as 
I understand it. Maybe I am wrong on that. 

Mr. Hermporcer. | think that is correct. 

It has been pointed out to me by one of the Department of Agricul- 
ture people that the same type of farmers that Mr. Smith is deserib- 
ing do operate now on posted stockyards without any interference 
from the Secretary of Agriculture. And they would, of course, have 
the same right to operate on any other yard after this thing became 
effective. 

May I suggest, Mr. Chairman, that this is a technical thing. And 
if we could get Mr. Bucy in on some of these technical questions 

The Cuatrman. You use this phrase: “every other person operat- 
ing as a market agency or dealer as defined in section 301 of the act.” 

Now, I do not have section 301 before me, but you do have. What 
is the definition of a dealer?) The man Mr. Smith has in mind might 
be classified as a dealer; he is buying from one place and selling at 
another place. 

Mr. Smirn. I would like to ask another question. 

The Cuatrman. Mr. Smith wishes to ask another question. 

Mr. Hermpvrcer. Yes? 

Mr. Smirn. You state that this is a technical matter, but I view it 
as a practical matter. I think that the committee should have some 
practical knowledge of it. 

I know all over my country today that there are farmers that go 
up to a livestock market, and they are going to talk e, we will say to- 
morrow or Monday, a load of livestock to Kansas City that is ready 
for the packers, not speculators, not stockers. 

Why are they doing that? Because they have only 20 out on their 
farm, and they are going to buy 10 more to take down there to fill 
out those. 

Now, that is a common practice. Why the common practice? Be- 
cause the farmer can take his truck and haul those cattle to market. 
He does not have to buy any licenses. He can haul them in his own 
truck. They are his own product. That is going on all over. That 
helps the farmer. That gives him a better price for these extra 10 
head. 

Mr. Hermpurcer. Well, Mr. Smith, I did not mean to imply that 
that is not a very practical matter. What I meant to say was that 
title 3 of the act dealing with stockyards and the regulations issued 
thereunder are highly technical. 

The Cuarrman. The oe of the dealer is contained in section 
301. I should like Mr. Bucy or some of his associates, if they can, to 
clear up the situation Mr. Smith has in mind with regard to ara 
and selling. 
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STATEMENT OF EARL L. BUTZ, ASSISTANT SECRETARY OF AGRI- 
CULTURE, ACCOMPANIED BY CHARLES W. BUCY, ASSISTANT 
GENERAL COUNSEL; NATHAN KOENIG, SPECIAL ASSISTANT 
TO THE ADMINISTRATOR, AGRICULTURAL MARKETING SERV- 
ICE; AND DAVID M. PETTUS, DIRECTOR, LIVESTOCK DIVISION, 
AGRICULTURAL MARKETING SERVICE, UNITED STATES DEPART- 
MENT OF AGRICULTURE 


Mr. Bucy. At the present time, as I understand the amendment 
that is proposed by the Livestock Subcommittee, it is that the defi- 
nition of dealer that is in 301 (d) of the act be made applicable to 
transactions in interstate commerce. 

Presently they are only applicable to transactions at posted stock- 
yards, namely, stockyards over 20,000 feet that are engaged in oper- 
ating as a stockyard in interstate commerce. 

They are striking the words “at a stockyard,” which makes that 
definition applicable to transactions in interstate commerce, whether 
they are on a posted stockyard or off a posted stockyard. 

Now, with respect to the present language as applied to posted 
stockyards, the Department has never administered that language as 
requiring a farmer or rancher who was selling his livestock that he 
produced at the stockyard as engaging in the business of buying or 
selling livestock in commerce. 

They have approached that on the basis that that was part of his 
farming or ranching operation, that he was disposing of the product 
of his farming or ranching operation. And that he was not engaged 
in the business of buying or selling livestock in interstate commerce. 
Therefore they have never required farmers or ranchers to register 
as other dealers on the yard register. 

Now, if that farmer or rancher also operates as a dealer speculating 
on a market of buying and selling livestock, it does not matter whether 
he is a rancher or engaged in the hardware business, if he engages in 
this dealing business, then he is a dealer and would have to register. 
Under the present act on posted stockyards, that is. 

Now, under this amendment, all stockyards engaged in interstate 
commerce would be in the same category as presently posted stock- 
yards. So they would all be posted stockyards. And this definition 
of “dealer” would apply to all persons engaged in business thereon. 

The Cuatrman. If that business is in commerce. 

Mr. Bucy. If the stockyard is receiving livestock for movement in 
interstate commerce: yes, sir. 

Mr. Poacer. Is it not true that you now have approximately 400 
posted yards, or isitathousand? I have forgotten. 

Mr. Bucy. Five hundred posted. I understand another three or 
four hundred are subject. 

Mr. Poace. And at the present time the very regulations are in 
force in those 500 yards that would be enforced under this bill in 
all the yards over the United States. And it has not stopped a 
farmer that I know of from buying or selling anything he wanted 
to, there. 

Mr. Bucy. That iscorrect. 
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Mr. Poacr. We have posted yards all over the country, and the 
farmers go in to them and they trade just as freely on the posted 
yard as they trade on the nonposted yard. 

All this amendment will do, if I understand it at all, is to say that 
you will still have control over those packer representatives and those 
commission buyers, those professional traders who trade on non- 
posted yards, just the same as you do have control of them today on 
posted yards. 

And you will have no greater control over the farmer than you now 
have over him in the posted yard. I do not think there is a farmer 
in the United States that feels he has been mistreated or denied the 
opportunity to trade on posted yards. 

Mr. Bucy. That is correct. 

We will have the same control over the small yards in interstate 
commerce that we now have over stockyards having over 20,000 feet 
devoted to that purpose, and over the same people on those scales ards 
as we presently have over the people engaged in business on posted 
yards. 

In addition, this does apply to persons operating in interstate com- 
merce even off of stockyards. For instance, if a large operator does 
his buying out in the country for interstate movement, a packer or 
just a speculator who has packer orders that he knows he can rely 
on, that man would be subject to the trade practice requirements of 
the act and could be required to register, but would not mand: itorily 
be required unless the Secretary by regulation so required. 

The Cuamman. I want to ask one question. Suppose one of the 
representatives of one of the large packers is found guilty of some 
unfair trade practice or some other violation of law or regulations on 
one stockyard, would the Department feel justified in issuing an order 
affecting all of the buyers on all of the stockyards of the country ? 
Or would you deal with him in the isolated case where the violation 
occurred ? 

Mr. Bucy. I think you would. In other words, under the act pres- 
ently, your buyers for packers are required to be registered. If a 
buyer for a packer engaged in an isolated unfair practice, that he 
just engaged in unfair practice with respect to a particular lot of live- 
stock on a posted stockyard, they would move to revoke his regis- 
tration. 

If, on the other hand, the packing firm itself were engaged in the 
unfair practice, we would move under title 2 against the packer him- 
self. 

In other words, if a packer buyer on the Chicago yards engaged in 
reporting false weight on a lot of livestock, we would not put all the 
buyers for that p: .eker all over the country out of business, or out of 
work, or out of handling and buying orders. We would put that 
particular buyer out of the field ‘of ‘buying livestock for anybody. 

The Cuatrman. All right. 

But then the packer could still go ahead and buy through legiti- 
mately—I mean through agents th: at do operate within the law? 

Mr. Bucy. That is correct. 

The Cuarrman. All right. 
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Mr. Anpresen. I think we are going into a new field here that w 
not the original intention of the legislation. Because you are takings i in 
all of the yards, irrespective of size. And you are, in fact, giving a 
license or a permit to the commission men operating upon those y ards. 
Is not that your understanding ? 

Mr. Bucy. We are now placi ing under this proposed legislation of 
the Livestock Subcommittee—they are placing the commission men 
and dealers on all stockyards in interstate commerce on the same reg- 
ulatory program as those presently operating on posted stockyards are 
under. ‘That is correct. 

It is a broadening of the regulatory program so far as Agricul- 
ture’s jurisdiction is concerned. 

Mr. Anpresen. How many new yards would you have through the 
regulatory program ¢ 

Mr. Bucy. I understand somewhere around a thousand. I am not 
sure. 

Mr. Anpresen. Now, in a packing area, there are many buyers in 
the cattle country in my area; the packers have a buyer there. He 
buys for one of the packing firms. 

Some of that livestock—well, all of it eventually goes into inter- 
state commerce. 

Mr. Bucy. He is presently regulated under title 2, because he is 
the agent of a packer. And pres sently the packers’ operations in in- 
terstate commerce, no matter where they happen, are subject to the 
regulation of the Department of Agric ulture. 

It is only the nonpacker buyers or market agencies who would be 
brought under the regulatory program by this proposal. The packer 
agents are presently under title 2 of the act 

Mr. Anpresen. Well, now, would you put the concentration yards— 
many of the packers have buying points and yards in different com- 
munities where they can buy cattle. 

Mr. Bucy. They are presently under title 2 of the act. Any opera- 
tion of the packer is under title 2 of the act in any event. The packer 
is also a dealer on posted stockyards under title 3 of the act. But all 
of his operations are presently under regulatory control for unfair 
trade practices by reason of his being a packer. 

Mr. Anpresen. Let me take a specific case. 

Your Hormel Co. has a yard at Fargo, N. Dak. Hormel & Co. is 
located in Minnesota. 

Mr. Bucy. That is correct. 

Mr. Anpresen. Now, does their concentration yard in Fargo, N. 
Dak., come under the provisions of existing law ? 

Mr. Bucy. Yes, sir. Their yards or their plants, no matter where 
they are located in the United States, are presently—all of their in- 
terstate operations in livestock or meat are presently regulated under 
title 2 of the act. 

This amendment to title 3 does not affect that jurisdiction in any 
way whatever. . 

Mr. Anpresen. If we take in every concentration point like we have 

talked about here under existing law without the need for new addi- 
tional language? 

Mr. Bucy. This amendment does not deal with that concentration 
point in any way. A packer’s operation is presently under title 2. 
What this amendment to title 3 does is to extend the regulatory pro- 
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gram with respect to livestock, to cover all stockyard facilities which 
are operated in handling livestock in interstate commerce. 

Presently, only stockyards of over 20,000 feet are within that title 
3 regulation. 

It also would apply to country operations off of any stockyards 
that were in interstate commerce. That is the expansion in that 
direction, not with respect to the packer himself, because he is fully 
regulated under title 2. 

Mr. ANDRESEN. W ell, now, will you tell me what the present defini- 
tion is of interstate commerce ? 

Mr. Bucy. I can give you the definition that is in the act here. 

Mr. Anpresen. Well, ‘the act is somewhat old now. We have had 
many Supreme Court decisions. 

Mr. Bucy. Oh, yes, we have had Supreme Court decisions under 
the act. I think prob: ably one of the most important ones in the admin- 
istrative law field, the Morgan case, was under this very act. 

Mr. Anpresen. I remember very well here not so many years S ago, 
probably 20 years ago, when a man who pressed pants down in Vir- 
ginia was held to be in interstate commerce because of the man who 
wore the pants might go out into another State. 

Mr. Bucy. Certainly a lawyer is entirely familiar with the change 
in the Supreme Court’s breadth of concept of the interstate clause in 
the last 20 years. 

Mr. AnpRESEN. I want to know if you are up to date. 

Mr. Bucy. We think we are. 

Mr. AnprRESEN. So that a farmer who might sell his livestock will 
buy like they do down in Mr. Smith’s area—the fact that that livestock 
might go into another State, into Kansas City or St. Louis, would that 
be in interstate commerce ? 

Mr. Bucy. If he sold it on a stockyard that was engaged in inter- 
state commerce, it has been held that all the transactions on those 
stockyards are within the purview of the regulatory program as being 
in the channel of interstate commerce. 

If you would like me to, I can give you the definition in the act on 
that. 

The CHatrman. It is on page 1. 

Mr. Bucy. Yes. 

The Cuatrman. I think we are familiar with that. 

I had the same thing in mind in my own area, where not only the 
traders and buyers from Virginia bring it down to North Carolina 
to sell, but buy it in North Carolina and take it to Virginia to sell it. 

You said the transactions on the stockyard, whether posted or 
not posted under this amendment, would be regulated. It would not 
restrict in any way the purchase or resale across State lines, would 
it, by a farmer or dealer ? 

Mr. Bucy. Yes. It applies to interstate commerce, whether it is 
on the stockyard or off of a stockyard, the amendment as written. 

The CuatrMan. I said “applies.” It would not restrict or limit his 
right to buy’ 

“Mr. Bucy. All it does is place him subject to the requirement that 
he not engage in unfair practice. It does not affect him otherwise. 

Mr. AnpresEn. I want to bring up another illustration. At Kas- 
son, Minn., which became quite famous here a few years ago, which 
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is in my district, there are several buyers of livestock. They have a 
little yard or pen where they keep their cattle in, or what they buy. 
Several packers also have yards, small yards, or little enc ‘losures. 

Mr. Bucy. Buying stations. 

Mr. Anpresen. Now, would both the packer and the outside buyer 
who is not a packer, who buys for resale, would they both be under 
the provisions of the pr oposed amendment ? 

Mr. Bucy. No question about the packer being under the provi- 
sion. He is presently, and the amendment would not change the sit- 
uation with respect to the packer. 

If this buyer is operating in interstate operation, his yard, he would 
be under the restrictions with respect to fair-trade practices. 

Also, if he was running a public market for the receiving, holding. 
buying, or selling in interstate commerce, livestock, then it would 
have to be posted. 

Mr. Anpresen. Well, now, most of the livestock from Kasson goes 
to Chicago, which, of course—— 

Mr. Bucy. He is operating in interstate commerce, no doubt. 

Mr. Anpresen. Then, he would be licensed, whereas the one who 
Just operated—— 

Mr. Bucy. His yard would be posted if he is running a public 
market. 

Mr. AnprEsEN. Well, they do not run a public market in any of 
these places. 

Mr. Bucy. If it is a private market, he would be a dealer in inter- 
state commerce, and he would be subject to the regulatory require- 
ments of title 3. 

And he could be required to register by the section, even though 
he did not operate on a posted yard. 

Mr. Anpresen. Well, I do not know. It seems to me we are ma- 

terially enlarging the functions of the Department of Agriculture—— 

Mr. Bucy. You are. 

Mr. Anpresen. To regulate virtually all buying of livestock, not 
only by packers but also by private dealers who buy livestock from 
farmers and who ship them either in intrastate or interstate com- 
merce. 

Mr. Bucy. They presently, if they are in interstate commerce, are 
subject to a regulatory program. Transactions in interstate com- 
merce, they are either under Agriculture or under the Federal Trade 
Commission presently. 

This would enlarge the regulatory program of the Department of 
Agriculture by placing the livestock transactions, all livestock trans- 
actions, within the jurisdiction of Agriculture. 

Mr. Anpresen. Well, what is the attitude of the Department about 
enlarging the functioning of the Department in this respect? 

The CHAIRMAN. Well, let me interrupt for just a minute, Mr. An- 
dresen. Mr. Butz is here. We have 5 or 6 witnesses—we would like 
to hear them. I think probably Mr. Butz is to speak for the Depart- 
ment. Mr. Bucy is here as an attorney from the Department. 

Mr. Anpresen. I would like to have Mr. Butz answer. 

The Crarmman. Before you do that, Mr. Watts wanted to ask Mr. 
Bucy one question. 
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Mr. Warts. Mr. Bucy, as I understand this language, when you 
say as a marketing agency or dealer, in fact, is it restricted to a stock- 
yard dealing ? 

Mr. Bucy. No,sir,it isnot. Itsays “in commerce.” 

Mr. Warts. You said a moment ago, all you were attempting to 
do was put all stockyards on a basis with the ones that had over 20,000 
feet. But does not this amendment go farther than that? Would it 
not include every dealer ? 

Mr. Bucy. I just pointed out to Mr. Andresen that if it is a pub- 
lic stockyard operation in interstate commerce, under this amend- 
ment, the stockyard would have to be posted, and all persons engaged 
in business on that yard as market agencies or dealers would be 
registered, 

Now, then, let me take the next step. The provision applies to 
all persons engaged in the business of a market agency or a dealer, 
as defined under the act in interstate commerce. 

Now, if they are off a stockyard 

Mr. Warts. No matter whether they are dealing through a stock- 
yard or dealing through the country, they would be covered ! 

Mr. Bucy. Yes, by the general regul: itory program of title 3. But 
they would not be mandatorily required to register unless they were 
engaging in that business on a stockyard. 

The Secretary, under this amendment, as I read it 

Mr. Warts. The Secretary would have authority under this to re- 
quire them to register; would he not? 

Mr. Bucy. That is right. The Secretary could require registra- 
tion. And he could take action against them for unfair practices, 
whether he required registration or not. 

Mr. Warts. Now, if a dealer is dealing at a stockyard and that 
stockyard engages in interstate commerce, does that dealer come un- 
der interstate commerce / 

Mr. Bucy. Once the stockyard is designated as a posted stock- 
yard, all transactions on that stockyard fall within the regulatory 
program. 

Mr. Warrs. Now if you extend this thing to cover all stockyards, 
then if a farmer bought stock on the stockyard and resold it on that 
stockyard, he would be engaged in interstate commerce even though 
the cattle did not move out of the State? 

Mr. Bucy. If he engaged in the business of what is normally con- 
sidered a dealer on a stockyard of just buying it speculatively and re- 
selling it, without the livestock leaving that yard, then he is engaging 
in the business of a dealer on a stockyard. 

_ If he went on to the stockyard to buy livestock incidental to his 
farming or ranching operation- 

Mr. Warts. He is in interstate commerce? 

Mr. Bucy. Yes, sir. 

Mr. Warrs. When you are amending this language, why can you 
not say that all stockyards shall be subject to the same provisions of 
law that those over 20,000 feet are? 

Mr. Bucy. That is what this amendment does. 

Mr. Warrs. Why do you not say that instead of reaching out and 
getting in every dealer and agency and everybody else? Why de you 
not say “all stockyards” ? 
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Mr. Bucy. Mr. Watts, I might make clear that this is not my 
amendment. This is the amendment of the Livestock Subcommittee. 
I am telling you how in interpret this amendment. This amendment, 
as written, does take in the interstate commerce aw ay from a stoc K- 

yards, any kind of a stockyard. 

That is something, of course, the Congress and the committees have 
got to decide w hether they want to go all the way or stop at stockyards. 

Mr. Hacen. Let me ask one question. Currently, are any of these 
country sales yards posted, any of them ¢ 

Mr. Bucy. I take it you are referring to auction markets. Auction 
markets that have over 20,000 square feet devoted to that purpose in 
interstate commerce are presently posted, a substantial number. There 
are other yards that may have 18,000. ‘They are not posted. 

The Cuamman. Mr. Butz, we are delighted to have you with us. 
The committee expresses regrets that you are leaving the service of 
the Government. We hope you will find this new assignment very 
pleasant and a profitable experience. It will probably be far more 
pleasant than the one you have recently been engaged in. 

We are delighted to have you with us, and we would like to hea 
from awa 

Mr. Butz. Thank you for those kind comments. 

C ieee to your expression, I have enjoyed very much the occa- 
sional appearances before this committee and the friendly arguments 
we have had on agricultural matters here. 

have a prepared statement. I think I will ask it be inserted in 
the record and not read it. 

The Cuatrman. All right. You may insert it in the record. 

(The statement of Mr. Earl L. Butz follows :) 








ASSISTANT SECRETARY OF AGRICULTURE, UNITED 


OF AGRICULTURE 


L. Butz, 
STATES DEPARTMENT 


STATEMENT BY EARL 








We in the Department of Agriculture appreciate this opportunity to appear 
before this committee and discuss the views of the Department on this proposed 
substitute for bills to amend the Packers and Stockyards Act to transfer juris- 
diction over certain activities of meatpackers to the Federal Trade Commission. 

This proposed substitute bill would strengthen the jurisdiction and authority 
of the Secretary in the field of livestock marketing and transfer to the Federal 
Trade Commission the regulation of trade practices in connection with all prod- 
ucts other than livestock, meat, poultry, dairy products, and related livestock 
and poultry products handled by meatpackers subject to the act. 

We have testified previously to the Department’s position concerning the trans- 
fer of title II of the act and have expressed approval of the amendments pro- 
posed in H. R. 7748. The Department of Agriculture has recommended against 
the transfer of all jurisdiction over meatpackers to the Federal Trade Commission. 

This proposed substitute bill now under consideration deals with the juris- 
dictional problem principally on a commodity basis instead of on an industry 
basis aS now provided in the act and also in the bills heretofore under discus- 
sion. This constitutes a different approach to the problem. The Department 
believes that it would not adversely affect the Department’s ability to assure 
producers the true value of their livestock and poultry. The proposal may offer 
a workable and satisfactory solution to the problem. 

We shall, of course, continue to study the bill carefully in the light of the 
new and different approach that it will require by the Department. The need 
for additional amendments may become apparent. For example, we would 
suggest at this time that an amendment eliminating the possibility of juris- 
diction being affected in the course of a proceeding or investigation by a change 
in a person’s status as a packer or nonpacker would be desirable. 

We are sure the committee will appreciate that full and effective enforcement 
of a law along the lines of the proposal under consideration will require addi- 
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tional funds by the Department, particularly because of the larger number of 
stockyards which would be immediately subject to its jurisdiction. 

In view of the fact that many provisions of the bill are, as we understand it, 
still in the discussion stage, the committee will appreciate that there has not 
been an opportunity to obtain the views of the Bureau of the Budget. 

Mr. Burz. I would like to point out here that the proposed amend- 
ment, we feel, constitutes a new approach to this problem, because it 
approaches on a commodity basis rather than on an industry basis 
as 1S NOW prov ided in the act. This, of course, is the basis of some of 
the discussion we have been having here. 

We in the Department feel that if this amendment is enacted, it 
will not impair our ability to supervise the livestock marketing and to 
assure fair returns to farmers. There are 1 or 2 amendments that 
I think our General Counsel would like to discuss with the committee 
that might clarify this question of Jurisdiction. 

I would like to point out that if this amendment is enacted into 
law, it will impose additional obligation on the Department for en- 
forcement and would ultimately, I presume, involve additional costs. 

This would make approximately another 1,000 yards eligible for 
posting. They would be somewhat smaller than the ones now posted 
and would not cost the same amount per yard to supervise as the pres- 
ently posted yards cost. 

But I think it only fair to point out that if this amendment was 
enacted and was adequately enforced, it would involve some addi- 
tional cost. 

The CuatrmMan. Mr. Andresen, do you have any questions? 

Mr. Anpresen. Well, you partly answered what I want to find out. 
But this is going into a new area. 

Now, having in mind the situation at Kasson, Minn., where there 
are several private buyers, probably one or two packer buyers, or 
farmers who bring in their livestock, they may go to—they all have 
their separate y: ards. A farmer will bring in a load of steers or cows 
and take it to the packer buyer and say: How much will you give me 
for it? What are they worth? What kind of deal can i make with 
you? 

Well, the packer buyer offers so much, and the farmer will take his 
load over to some other buyer and see what he will give him. In 
other words, he can go around. 

I think that is a normal function—to try to get the best deal that 
he can. But if you are going to license a packer buyer and these pri- 
vate buyers are just to go free and not under the same license, and 
they have their own yards, why, we might run into difficulty. 

Mr. Butz. I cannot see how you would, Mr. Andresen. At the pres- 
ent time the packer buyer in Kasson is registered if he is buying for a 
packer, as I understand it. He is registered and he is regulated. 

I think what this amounts to is really no new grant of authority 
for regulation over the livestock marketing agencies. It is simply + 
transfer of authority for supervision here. At the present time these 
people who operate in interstate commerce on nonposted yards, as I 
understand it, are subject to the supervision of the Federal Trade Com- 
mission. 

As I understand it, the intent of this amendment is to transfer that 
tothe Department of Agriculture. 
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The only additional thing that I can see that would be involved 
might be the registration of those dealers. As I understand it, the 
Federal Trade Commission does not now require registration. 

Mr. Anpresen. What about these sales barns where they have a 
yard? I have attended some of them where they have had their auc- 
tions. And there are packer buyers there. There are several other 
buyers. There are farmers who also buy. 

Do they come under this supervision / 

Mr. Burz. Yes; if they have over 20,000 feet of pen space, they 
come under this now, even though they are auction markets. 

Those that have less space, if they engage in interstate commerce, 
would come under this act. 

Mr. Anpresen. Well, you do not know whether the cattle are going 
in interstate commerce or not. Probably they are. 

Mr. Burz. I think that calls for investigation on the part of the 
Secretary. I think you are reading something into this that is not 
here. All the Department would do in a case like that is insist on 
fair trade practices. 

We would not limit competition on the market. We would insist 
on the competition being fair. We would insist on proper scales and 
weights and proper schedule of charges. 

Mr. AnpresEN. In the State of Minnesota, when we are speaking 
about weight, we have State weighers at the posting yards. 

Mr. Bucy. That is by a special provision of the Packers and Stock- 
yards Act that provides if there is a State governmental agency con- 
ducting a weighing service they may conduct a weighing service at 
the yards. 

Mr. Anpresen. I think I put that in many years ago. 

Mr. Bucy. I believe you did. 

Mr. Anpresen. But in these smaller yards I am sure that they do 
not have a State weigher there or any offic ial weigher. 

Now, I would like to yield on this auction proposition to my col- 
league from Iowa, who is very familiar with it. 

Mr. Hoeven. Mr. Butz, I was going to ask the same question that 
Mr. Andresen asked you; the status of sales barns which are very 
prevalent throughout the Midwest, especially in Iowa. 

Now, as I understand it, whenever one of these yards exceeds the 
20,000 limitation, that they are automatically under the act; is that 
right? If they aree ngaged i in interstate commerce ? 

Mr. Burz. That is correct. 

Mr. Horven. Most of these yards operate locally. For instance, 
on a set day of the week in which the sale of barns are open, in which 
the farmers bring in their livestock to trade or sell, about 95 percent 
of that remains right in the c ommunity in intrastate commerce. 

Now, perchance that one of those animals gets over the State line, 
are they engaged in interstate commerce, and do they come under 
the act? 

Mr. Bucy. With respect to any yard, it is a factual matter, Mr. 
Hoeven, as to whether the yard is engaged in receiving livestock 
for movement in interstate commerce. 

Now, most auction yards or stockyards of any size do operate on 
that basis, because packer buyers and others come on there and buy 
for the purpose of moving them in interstate commerce. 
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It is a central sales place for the particular production area in order 
to move it into the normal channels of commerce. However, it is a 
factual question. It is conceivable that there are yards which have 
nothing to do wee interstate commerce. But that would be a factual 
matter that the Secretary would have to—or his people would have 
(0 investigate and d dete srmine whether the particular y: rd was engaged 
In interstate commerce. 

Your example that if they handle 5,000 head and only 1 head hap- 
pened to get into interstate commerce, I would think basically they 
were in intra. But I cannot conceive of a substantial movement that 
would not have a good part going in interstate commerce. 

Mr. Hoeven. What is the factual situation now as to the regulations 
of the cee barns ? Ane they generally under your jurisdiction ? 

Mr. Bucy. All of them over 20,000 square feet aa ed to that 
purpose today are ak ct to posting or have been posted. 

Mr. Hacen. If they are in interstate commerce. 

Mr. Bucy. All of this is premised on interstate commerce because 
that is the basis of the Federal jurisdiction. 

Mr. Anpresen. In the case that Mr. Hoeven illustrated, about 5,000 
cattle that got in on that auction place, and 1 of them goes into 
interstate commerce, does not the Department or the courts take into 
consideration the impact of the other 4,999 that do not go into inter- 
state commerce, as having an effect on interstate commerce and there- 
fore bringing them in interstate commerce ? 

Mr. Bucy. The Congress has had authority to regulate things that 
burden or obstruct interstate commerce, even though the actual—even 
though some parts of it may not move in interstate commerce. 

Mr. Anpresen. Then, that might be construed as being in interstate 
commerce ¢ 

Mr. Hoeven. Mr. Butz, you indicate- 

Mr. Bucy. The definition of commerce does not cover burden and 
effect under the Packers and Stockyards Act. 

Mr. Horven. You indicated in your statement that the Department 
will need additional appropriations to take care of an approximate 
1,000 additional posted yards. 

Can you give us any estimate as to the additional cost and the num- 
ber of employees that would have to be engaged in the job 

Mr. Burz. We have a rough estimate. It ‘de »pends entire ly on how 
completely you supery ise these additional eligible yards. We estimate 
somewhere between 300,000 to 425,000 additional dollars. 

Mr. Horven. You need the employment of how many additional 
employees ? 

Mr. Prerrus. I could guess—this would include people in the Depart- 
ment here in Washington, general counsel and all. 

I would prefer if I could, to furnish that for the record, after con- 
sidering that a little more. We have not actually developed figures 
on that. 

Mr. Butz. This is a rough estimate of cost we have made. 

Mr. Horven. Can you give us any estimate as to the number of ad- 
ditional employees? 

Mr. Perrvus. I would prefer to furnish it for the record. 
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The Cuatrman. If you give us an estimate now, it would be a guess, 
would it not? 

Mr. Perrvs. That is right. 

The Cuatrrman. You can think about how many yards you have 
in operation and how many you are going to put into operation. 

Mr. Perrus. My guess offhand would be perhaps 40 new employees. 

The Cuarman. Mr. Poage, let us go back to Mr. Butz now. 

Mr. Poace. Mr. Butz, if I understand it, all this ame ndment does 
is to take jurisdiction of the yards of less than 20,000 feet which is 
now in the hands of Federal Trade—and 1 hope the members w i me 
this; everybody has asked it a dozen times—but am I not right in 

saying that under the present law, all of the yards of less than 20 004 
square feet—and that is about half an acre—all of the yards of 
than 20,000 square feet are under the exclusive jurisdiction of the 
Federal Trade Commission. 

That is right, is it not? 

Mr. Butz. Yes, if they are in interstate commerce, they are 

Mr. Poscr. They are not under anybody’s jurisdiction if they are 
not ¢ 

Mr. Butz. That is right. 

Mr. Poacr. You have no jurisdiction of a yard under 20,000 square 
feet today, do you? 

Mr. Burz. That is correct. 

Mr. Poace. Whethere it is in interstate commerce or on the moon, 
you have no jurisdiction of a yard of less than 20,000 square feet, do 
you? 

Mr. Burz. No, sir. 

Mr. Poacr. The Federal Trade Commission does have jurisdiction 
over them? 

Mr. Butz. Yes, sir. 

Mr. Poacr. But they have never exercised that jurisdiction. They 
have never done anything on a yard of less than 20,000 square feet 
have they? You have never heard of it? 

Mr. Burz. I have never heard of it. 

Mr. Poace. Neither have 1; they so told the subcommittee. They 
have done nothing on the yards. 

So, what the subcommittee did was to ask our lawyers to draw an 
amendment that would transfer the jurisdiction of yards of less than 
20,000 square feet from the Federal Trade Commission to the Depart- 
ment of Agriculture, and that is what we have done here. 

Now, the Federal Trade Commission could require, under the pres- 
ent law, the registration of a these people—it has not done it. And 


aa may not do it either. do not think you would be smart to do it. 
[I do ne think you will it—of everybody that does business on a 
yard. I do not think you will require these farmers to register. 


But if you leave this law alone, the Federal Trade Commission can 
require registration of every farmer that does business on a yard of 
less than 20,000 square feet. 

Mr. Bucy. Mr. Poage, the Federal Trade Commission Act, as I 
understand it, does not contemplate registration of persons under that 
act. But I think the Federal Trade Commission probably could ex- 
plain whether or not they have jurisdiction over registration. 
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Mr. Poace. All I am saying is, they have greryresee The present 
law does not require registration, of course, and this bill does not re- 
quire it either; does it? 

Mr. Bucy. No, sir. 

Mr. Poace. Of course not. It does not require it. 

Mr. Bucy. On the stockyards, it would. 

Mr. Poage. On stockyards; yes. 

Mr. Bucy. On any stockyard, this requirement would require all 
stockyards 

Mr. Poace. You sat in that seat last Friday and we talked about 
this thing, and you said that under the present law Federal Trade 

has jurisdiction over these small stockyards. 

Mr. Bucy. Correct. 

Mr. Poace. Or small auction yards. 

Mr. Bucy. Yes. 

Mr. Poace. And that we wanted to transfer that to Agriculture, 
because it was obviously on the production end and not on the trading 
end. 

Mr. Bucy. That is correct. 

Mr. Poace. Now, then, we tried to do that. Now, if Agriculture 
does not want it, 1 want to assure every member of this committee we 
do not want it either. If Agriculture does not want this jurisdiction, 
and if you do not want this thing, why, let us leave it in Federal Trade 
Commission. If you fellows will not defend it, let us leave it in the 
Federal Trade Commission. 

I will make a motion to put it back there. 

The Cuatrman. Mr. Butz, if I understand it, you have said in your 
statement that this amendment will strengthen the authority and 
jurisdiction of the Department, but you have just pointed out it 
would take more money and more people to enforce the law. 

Mr. Burz. Yes. 

May I speak to Mr. Poage’s statement just a moment? 

The CuHarrmman. What I said is correct; is it not ? 

Mr. Butz. That is correct; yes. 

The CHatrman. All right. 

Mr. Burz. I do not think anybody meant to infer that Agriculture 
did not want that authority. 

Mr. Poace. Well, let us say so. Let us not equivocate about every- 
thing. If you do not want it, we do not want to force it upon you. 

Mr. Burz. I have just said so. It makes sense. I think you have a 
very sensible amendment here. 

Just a case or two to illustrate. At the present time we have author- 
ity to regulate trade practices on the posted yards. I think, for exam- 
ple, of an incident that occurred last autumn in a midwestern market 
where we issued a cease-and-desist order against a buyer on the market, 
a large buyer on the market. 

We put him off the market. We went out to some nonposted yards. 
He wakes to operate. He is completely outside our jurisdiction. 
He may or may not be doing the same malpractices which resulted 
in a cease-and-desist order. That we do not know. We have no way 
of finding out. We have no way of regulating. 
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I think it makes considerable sense to do what you propose in your 
subcommittee amendment. 

Now, with respect to the cost, I quite agree with you, Mr. Poage, 
that it would be foolish for any Secretary of Agriculture to extend 
this to where you have somebody on every yard. 

We have not at the present time posted all the yards eligible for 
posting. We do not have funds to do it. But the mere fact that we 
have the authority to do it is a regulatory force in itself. 

And I think the mere fact that we would have the authority to move 
into a yard of, let us say, 10,000 feet would be a regulatory factor on 
that yard. And if malpractices were taking place there, we could 
then move in promptly under this bill. 

So, let me state from my point of view—and I am sure I speak for 
the Department—I think this amendment makes sense, 

Mr. Poace. Thank you. 

The Cuarman. Thank you very much, Mr. Butz. 

Now, we have the Federal Trade Commission, Mr. Earl Kintner. 

Mr. Bucy will be available. 

Since the Federal Trade Commission witnesses are here, we would 
like to call them now, and we thank you for appearing here this 
morning. 

Mr. Bucy. The amendment that the Secretary referred to would 
eliminate the possibility of shifting back and forth. We will work 
with your staff on that. 

The Cyatrman, All right. Thi me you, very much. 

Mr. Earl Kintner of the Federal Trade Commission. 

Would you tell us what you think about these proposed amendments? 


STATEMENT OF EARL W. KINTNER, GENERAL COUNSEL, FEDERAL 
TRADE COMMISSION 


Mr. Kintner. First of all, Mr. Chairman, the Federal Trade Com- 
a 1 has taken no official position to date, other than supporting 

he Watkins-O’Mahoney -Dixon bills. And our role ie re in your hear- 
ings before this committee has been one of trying to be as helpful as 
possible to the committee; and of furnishing technical assists on to 
the committee. 

We are quite sympathetic to your objective of achieving some com- 
promise here in this situation, and we have tr ied to be he Ipful in that 
regard. However, we have not, as a commission, approved either 
the first draft submitted or this current draft No. 3. 

The CuatrmMan. Well, may I interrupt to say that there is a definite 
conflict between the bills that we have under consideration. 

As you said, there must be some meeting place somewhere along 
the line. You can tell from these discussions—and you have been 
here—that there are a lot of members on this committee that do not 
want to turn over all these activities of FTC. On the other hand, 
there are members on here that want to turn everything over to 
FTC. 

It seemed to me it would be best to try to reconcile the differences 
in the law. 

Do you consider these proposed amendments as an improvement 
of existing law and the situation? You have just heard Mr. Butz 
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say that it would strengthen the Department and would enable them 
to go into markets that were less than 20,000 square feet. 

And it seems to me the line must be drawn somewhere, and that 
this amendment does fix it very definitely. 

Mr. Kinrner. Our comment would be directed primarily to the 
proposed amendments to title 2. We have really no comment of 

value to offer with respect to title 3, dealing with the supervision of 
the stockyards. That type of activity is beyond and outside of our 
experience. 

I will reiterate as I did, however, in my earlier testimony before 
this committee, that as a practical measure we have very little juris- 

diction over the nonposted yards, primarily because our jurisdiction 
relates to commerce, and the transaction would have to be in inter- 
state commerce. 

And, secondly, we have no jurisdiction over the packers, meatpack- 
ers, presently. So that if a meatpacker is involved, there would be 
no jur isdic tion so far as the Federal Trade Commission is concerned. 

The Cuarrman. But with this amendment, definitely the Depart- 
ment of Agriculture would have jurisdiction, and would have the 
responsibility. 

Mr. Kinrner. Yes. 

Nor do we have any jurisdiction under the statute to require regis- 
tration. 

The CHarrmMan. Well, the substance of what you said puts you in 
agreement with the position taken by Mr. Poage a moment ago. And 
that is that while you had jurisdiction over the small stockyards of 
less than 20,000 square feet, as a practical proposition you have not 
gone into any enforcement activities on those yards to any great 
degree. 

Mr. Krntwer. That is correct. 

I would add, as I did, that as a practical proposition further we 
have very little jurisdiction over the nonposted yards. 

The Cuatrman. I understand that, because of the activities of the 
packers and the difficulties involved in interstate commerce. 

Mr. Kinrner. Nor can we require registration. We have no ex- 
perience in such matters as honest weights and condition of cattle 
invent into the yard. 

The CuatrmMan. Well, insofar as those provisions are concerned, you 
have no comments one way or the other. But you do not object to 
them ? 

Mr. Kintner. Except I am sure that the Commission would hope 
that any regulation of the stockyards themselves would be lodged in 
the Department of Agriculture. 

The Cuatrman. That is what this does. 

Mr. Kintner. As to the section 2 amendments of the current draft, 
it is true that this draft would probably solve some of the jurisdictional 
questions raised by certain respondents in cases before the Commission. 

I must emphasize, however, that the Commission itself has not de- 
cided the Giant or Food Fair cases in which those questions of law 
are raised. The basic question still remains as to the establishing of 
an arbitrary cutoff on the basis of products and on the basis of levels 
of distribution, which would, of course, create a disparity between 
meat products and other food products. That, of course, still remains. 
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But the judgment as to that is for this committee to make, and not 
for the Commission or any other Government agency. 

As a practical matter, the Federal Trade Commission has very 
little jurisdiction over retail operations. Our jurisdiction attaches 
due to the —~ that a transaction is in commerce. And, therefore, 
most of our cases and our cease-and-desist orders concern manufac- 
turing, proc fons and wholesaling operations. 

We do have jurisdiction over retailing operations in the District 
of Columbia. But when we move into the various 48 States, our juris- 
diction only attaches where the retailing operation is part of a larger 
wholesaling, manufacturing operation, ‘except with respect to certain 
cases involving false and misleading advertising. 

Here, under this bill, the wholesaling and processing of meat prod- 
ucts would be left to the Department of Agriculture for supervision 
as to unfair trade practices. Our jurisdiction over the retailing oper- 
ations, so far as applied to meat products and meats, would be very 
narrow in scope. 

Then, as I see this draft No. 3, there is an enumer ation of products, 
and livestock pr iit is in that enumeration. I am not sure just 
what the definition of a livestock product is, and I raise it as a practi- 
cal question for this committee’s consideration. Does the defi- 
nition 

Mr. Poaae. It is defined in the first section of the act. 

Mr. KINTNER. Yes. The enumeration of products which would be 
assigned to the Department of Agricultu re for regulation as to unfair 
trade practices. Does the term “livestock products” include, for in- 
stance, footballs, made of the skin of pigs? 

The Cuatrman. The definition is “cattle, swine, horses, mules, and 
goats, live or dead.” Livestock produ ts mean all products and by- 
products other than meat and meat-f ‘ood products of the slaughtering 
and mea _—— industry er in whole or in part from livestock. 

Mr. Kintner. The question that comes to mind is: Is the football 
a byproduct of ‘the livestock? 

Mr. Poagr. Would the gentleman yield there ? 

Mr. Kintrner. Iam trying to be helpful. 

Mr. Poace. Yes. 

It seems to me there probably should be an addition for the pur- 
pose, of this, an addition of the definition of the livestock products, 
that it should be these things so long as they have not been subjected 
to a second processing; or any of these products and byproducts other 
than meat- tood product ts of slaughtering and meatpac king industry, 
derived in whole or in part from the first proc ssing. 

It seem ie me we probably ought to put that limitation in to make 
it clear that a football is not a livestock product; to make it clear 
that ferti - is not a livestock product; to make it clear that mar- 
garine is not a livestock product. Because, certainly, that is what we 
are intending to say; that those things are not livestock products; 
that hides are a livestock product. 

Mr. Kintner. Then, the question comes up: Is the shoe industry 
affected ? 

Mr. Poacr. I beg your pardon. 

Mr. Kinrner. The question would arise: Is the shoe industry af- 
fected ? ; 
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The Cuarrman, It has been suggested hide would be a livestock 
product. 

Mr. Kintner. This, I am sure, could be made clear either in the 
bill or in the report accompanying the bill. 

Mr. Simpson. Mr. Chairman, I would like to ask the witness a 
question. Down in Virginia they had a governors convention last 
month. President Eisenhower recommended that a lot of powers that 
are within the Federal Government be returned to the States. The 
governors appointed Governor Stratton, of Illinois, to head up this 
committee. 

Now, these farms in the State of Illinois are regulated by the State 
general assembly under the State law. In every sales barn there is 
a veterinarian that must be on hand at all times, a licensed veterina- 
rian, to examine the stock. 

Now, if this legislation becomes law, will it not further usurp the 
State prerogatives? 

Mr. Kintner. That is certainly arguable. I was pleased to learn 
from Congressman Harvey that our State of Indiana had moved 
toward the regulation of some of these small auction places and small 
stockyards. 

Mr. Stmpson. One of them in Illinois must be inspected; there is a 
veterinarian on hand at all times, and they must have certain sanitary 
conditions. I do not know the other regulations. I know they are 
regulated. Why should the Federal Government step in and regulate 
them ? 

Mr. Kintner. Personally, I have a great deal of sympathy for re- 
turning to the States as much of this fringe jurisdiction as they may 
properly and can prope rly handle. I would, certainly, wholeheart- 
edly, approve the President’s objective. 

Mr. Srurson. Any hog or steer that is traded in at a community 
Si ales barn, as they are called, sold at public auction, eventually finds 
its way into interstate commerce. 

Mr. Kintner. The Federal Trade Commission, I am sure, wants no 
part of this ype of regulation of the stockyards, large or small. It 
just is n 10t compat ible with our other legislative assionments. 

Mr. Statpson. In other words, you would be glad to get rid of it. 

Mr. Kr TNER. My guess is that we would oppose transfer to us of 
that type of jurisdiction as being incompatible with our general mis- 
sion, which is the Beg ition of business. 

Mr. Suvrson. I thought the amendment of the legislation trans- 
ferred from the Federal Trade Commission to the Agriculture De- 
pasne,,. 

Mr. Kintrner. We have, asa practical matter, very little jurisdiction 
over these nonpos sted yards now. 

Mr. Stmrson. Then, you do not oppose the legislation ? 

Mr. Kintrner. Certainly, the Commission has not considered this 
amendment. But, speaking as its general counsel, and only personal- 
ly, I would have no comments to offer with respect to the transfer of 
jurisdiction to the Department of Agriculture. It isa matter in which 
the Department and this committee are far more expert than I. 

The CuamMan. You are not familiar with the rules and regulations 
governing stockyards anyway, are you? 

Mr. Kiyrner. Oh, no. 
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The Cuarmman. Mr. Simpson pointed out the possibility of some 
conflict of authority. It occurs to me that sanitation and things of 
that kind are, naturally, left to the States. I think that probably would 
not be in conflict at all. 

Mr. Kintner. I am not at all familiar with that problem and could 
not offer any comment of value to this committee thereon. 

Mr. Poace. Would the gentleman yield there? As far as this bill 
is concerned, it makes no ‘difference what the laws of Illinois are on 
stockyards. This bill simply transfers whatever jurisdiction the Fed- 
eral Government has from Federal Trade on yards of less than 20,000 
square feet to the Department of Agriculture, does it not? 

Mr. Kinrner. Yes, sir. Except I have explained we, as a practical 
matter, have very little jurisdiction now. 

Mr. Poacr. You have not done anything with that jurisdiction all 
the years you have had it. I am not criticizing you. It does not fall 
in your field. It is foreign to what you are set up for. But the juris- 
diction does reside with you at the present time. And if we do not 
change this law, you have got jurisdiction over these Federal yards of 
less than 20,000 square feet, shave you not? 

Mr. Krnrner. Provided they are in the transaction—providing the 
transactions are in commerce. 

Mr. Poacr. It has been pointed out that there is hardly a yard in 
the United States that can say it is not in commerce. You are not 
staying out of them because of any fear that they are not in commerce. 
You are just staying out of them because you do not see any reason 
for you getting into them. 

Mr. Kintner. The greatest inhibition to our going into these yards 
is that the meatpackers are involved in so er of the transactions, 
and we have no jurisdiction over the meatpackers. 

Mr. Poace. That is right. You have no jurisdiction over the meat- 
packers. It would be a rather foolish thing to get into them. 

Mr. Kintner. Yes, it would. 

Mr. Poacr. I am not criticizing you for not getting into them. 
But I am saying you have the jurisdiction now. And all this bill does 
is to transfer it to Agriculture. 

The question is not a question of what Illinois does about sanitary 
provisions, but a question of whether you should continue to have that 
jurisdiction, which you will continue to have, and will not exercise if 
we do not pass this amendment. Or whether we should pass the 
amendment and put the jurisdiction in Agriculture. 

Now, that is all that is involved, is it not ? 

Mr. Kintner. Roughly and generally, yes. Except that the De- 
partment of Agriculture does regulate to a far greater extent than 
we would have the right to regulate under our existing law. 

The Cuarrman. We need not argue about that situation. 

That situation is in the bill. We propose to bring about some ac- 
tivity on these small yards to protect farmers. We realize the fact 
that if we are going to perform additional service, it is going to cost 
addition: a] money and require additional people. 

I want to thank you, Mr. Kintner, for having cooper: ated with the 
committee. I realize your position when you say it is our decision 
as to where this responsibility will be. 

I think, too, we will certainly have to clear up some of the things 
you have discussed in your report, to show that we do not intent 
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for shoes and footballs and tennis balls and things of that kind to be 
within the Department of Agriculture. 

Mr. Kinrner. That would be very helpful in avoiding future liti- 
gation. 

Mr. Poacer. I would like to have your opinion on this: Do you want 
the words “dairy products and eggs” stricken? Or do you want to 
leave them in Agriculture? Or do you want to control them 

Mr. KintTner. ‘Again, speaking personally, I think when you leave 
out dairy products you help us avoid a serious problem that we have. 

Mr. Poace. When you leave it out ? 

Mr. Kintrner. We regulate the ice-cream industry, for instance. 

Mr. Poace. You cannot regulate Swift under the present law, can 
you? 

Mr. Kintner. I applaud your leaving out dairy products from this 
listing. 

Mr. Poacr. Would you say the same thing about eggs ? 

Mr. Kintner. Yes, I would. 

Mr. Poaar. All right. 

Mr. Kintner. I would say I wonder why meat should not be han- 
dled the same way. But that is a matter for this committee to decide 
and not me. 

Mr. Poaae. At least, meat was the result of slaughtering an animal. 

Mr. Kinrner. Yes, sir. 

Mr. Poacr. Those dairy products and eggs were not the result of 
slaughtering, were they ? 

Mr. Kix1 NER. That is oe 

Mr. Poace. Is there not a sound distinction between eggs, on the one 
hand, ali beefsteaks and por kx chops, on the other ? 

Mr. Kirnrner. Well, the housewife buys both, and the wholesalers 
handle both. I personally do not see a distinction. But this is a 


matter for the ¢ ‘ongre ss in its wisdom to decide. 

[ would point out with respect to our previous discussion, Mr. 
Poage, that the Federal Trade ¢ ommissi mn ratey S not have, with re- 
spect to the n Nnpos ted ya ds, the jurisdiction that the Department of 
Agri ulture currentay has with respect to the posted yards in the mat- 
ters of posting, registration, licensing, bonding, accurate weights, 
ind s tockyan d fncilitie 

We just are unable to apply regulations of that character to the non- 
posted yards. Our mission is to issue cease-and-desist orders with re- 
spect to unfair-trade practices, rather than this category of regulation. 


Ve simply have never been civen such author ity by the Con- 
gress. We have no experience with respect to su h types of regu- 
lation. 

On the other hand, the Department of Agriculture does. And if 
this committee in lom determines that the jurisdiction of the 
Department should be increased to that extent, that is a matter for 
the committee, and not for us to comment upon. 

The Cuairman. Thank you very much. 

Mr. Hacen. You left out, by failing to mention the dairy products 
and so forth, in a definition of what is unlawful under this act, sec- 
tion 202. At the same time the total impact of this wet removes these 
factors generally from the FTC and isolates them unde e USDA. 

Mr. Poacr. No, sir, it does not. That is exactly w ae this present 
law does. ; 


its wis 
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Mr. Hacen. Wait a minute, now. With specified exceptions you 
put in there—— 

Mr. Poaae. No, sir. We do not deal with packers separately under 
this act. We deal with the actions. Whether they are committed 
by packers or other people—of course, we say here that the packer 
does these sorts of things, handling meat and meat products; that if 
the packer does handle meat produc ts, he is subject to the Department 
of Agriculture. 

Let me read what is in the bill here. 

We amend the Federal Trade Commission Act— 
by striking out “persons, partnerships or corporations subject to the Packers 
and Stockyards Act, 1921, except as provided in section 406 (b) of said Act “— 
and we substitute in lieu therefor the words— 
matters made subject to the Packers and Stockyards Act, 1921, as amended, 
except as provided in section 406 (b) of said act. 

In other words, we substitute where the present law relates to per- 
sons, we make it now relate to subject matter. 

Mr. Hagen. I would like to ask this gentleman’s opinion on it. 
IT think you are leaving dairy products in a kind of no-man’s-land, 
where nobody can regulate dealings in them by packers. 

Mr. Krnrner. We could regulate dairy products so long as they 
are not listed with these others. 

As I pointed out, however, to give us jurisdiction over retail sales 
of meat insofar as we might have jurisdiction over retail sales, gives 
us practic ally nothing. 

Mr. Hacen. You feel under these total amendments, you could regu- 
late the activities of the packers with respect to dairy products? 

Mr. Kinrner. I would so construe this whole legislation. 

We would have no jurisdiction as a practical matter in the future 
over the listed products, meat products, and meat food products of 
that sort that are allied to meat, except at retail; and there the 
jurisdiction would be practically nil, because we have almost no juris- 
diction over retail operations, as such, to date. 

Mr. Warts. Why are not most of your wholesale— 

Mr. KintNer. Wholesale, manufacturing and processing levels. 

Where a concern is integrated, engaging in several types of opera- 
tions including retail or ‘Jocal operations, then commerce attaches 
somewhere along the line, and we have jurisdiction for all purposes. 

Mr. Hacen. As I understand it, then, under this proposal, with the 
exception of these listed products, you have complete regulation of 
packers’ activities, and in addition with respect to the listed products 
you have regulation at the retail level. 

Mr. Ktntner. For whatever that might be worth. 

Mr. Hacen. For whatever it might be worth. 

And then, also, in some instances when the Secretary determines— 
in other instances where the Secretary determines it is in the public 
interest that you handle the proceedings. 

Mr. Kintner. I would like to comment on that last point which I 
have not made comment on. 

Mr. Hacen. I just want to finish my question, and you can make 
all the comments you want. 
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There was some question the other day whether that was unconsti- 
tutional delegation of legislative authority. I would like to have 
your c omment on that, any comment you care to make. 

Mr. Kryrner. Well, I think it would raise a serious constitutional 
problem. I am not prepared to say that the bill as drafted would be, 
in my opinion, unconstitutional. 

As a practical matter, again, we have in the present law, authority 
to investigate when we are asked to do so by the Department of 
Agriculture. 

‘T know of no instance in which the Department has asked us to 
investigate, so that it would be a matter of whether the Secretary 
might wish to use this authority. 

Mr. Hacen. Aside from the delegating of investigation only, this 
goes a little further, however. It clothes you with all powers of in- 
vestigation, citation, and so forth. 

Mr. Kinrner. Well, you have a double delegation here. You have 
a delegation to an administrator to delegate to another administrator. 
And I personally think that is undesirable draftsmanship of law. 

Mr. Poacr. Thank you, very much. 

We will now hear from Mr. Joseph Parkers. 

Mr. Dixon. Mr. Chairman, I would like to ask the witness a ques- 
tion. 

Mr. Poacer. All right. 

But I am going to have to ask the succeeding witness to adopt some 
kind of limitation on time. We have only 30 more minutes. We 
do want these other people heard. 

Go ahead, Mr. Dixon. 

Mr. Dixon. Under this new draft of the bill which I have just 
seen, I would like to ask you: Was your Department in on the formula- 
tion of the last draft ? 

Mr. Kintner. No, sir. 

Mr. Drxon. You had nothing to do with it? 

Mr. Kintner. No, sir. 

Mr. Loughlin was here, I believe, on Friday, sitting in as a tech- 
nical assistant to those doing drafting of an earlier draft. 

Mr. Drxon. But you have had nothing to do with the drafting of 
this one? 

Mr. Kintner. No,sir. Ihave just seen it this morning. 

Mr. Poace. Let us get that straight. Mr. Loughlin sat in with the 
subcommittee, is that not right ? 

Mr. Kintner. That isright. On the first draft. 

Mr. Hi. The last two. He was here when I was here the last time. 

Mr. Poacg. I do not think anybody actually sat in on this No. 3. 

Mr. Kinrner. That was the only point I was making. 

Mr. Poace. The basic thing in No. 3 is the basic thing in No. 2, 
is it not? 

Mr. Krntner. Yes, sir. 

Mr. Poacr. There is nothing different in No. 2 and No. 3 except 
this question of taking out dairy products and eggs and giving them 
to you. But the basic parts are the same. 

Your Department was represented when we arrived at this basic 
decision. 
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Mr. Drxon. Mr. Chairman, have I not the floor for a few minutes? 

Mr. Poagr. You have the floor. Go right ahead. But I would 
like to keep the record straight instead of getting a statement in here 
that they were not sitting in when we did arrive at the basic decision. 

Mr. Hi. Before you yield to Dr. Dixon, he is not on the sub- 
committee. When we sat the last time as a subcommitte, Mr. Lough- 
lin was there. 

Mr. Loucnrin. On Friday afternoon I was here; yes. 

Mr. Poace. Yes. And it is just misleading to say they did not 
know anything about what we were doing, because they did know 
about what we were doing. 

Mr. Dixon. That is what I am trying to find out. 

Thank you for the information. 

Mr. Chairman, was the USDA in on the drafting of this final one? 

Mr. Poace. No, sir. 

Mr. Drxon. Neither of them? 

Mr. Poacer. No, sit 

Mr. Hinz. Well, now, Mr. Chairman, there again those are not the 
facts. 

Mr. Poace. Why? 

Mr. Hix. Why, because I called in the Department on every one of 
these changes. ‘To say they are not in on that is to say we have not 
had contact with the top solicitors in the Department of Agriculture; 
and we have 

Mr. Poage. But neither department was here Saturday. 

Mr. Hix. Well. of course, I was not either. 

Mr. Hacen. I thought we were short of time, Mr. Chairman. 

Mr. Kintner. We have tried to furnish assistance, technical assist- 
ance, at every stage whenever requested. ‘That remains our attitude, 

Mr. Poacr. That is right. You have been very courteous about it. 

| 


We appreciate it very much. It has been helpful. 


Mr. Drxon. Now, if I might proceed. 

As I understand it, the re is : l coneurrent jurisdiction where the 
packers’ wholesaling w: under this last draft, be under the USDA, 
and th nompackers hs ecaling activities would remain under you? 

Mr. Kintner. That " correct. We would have jurisdiction over 
nony ek ne activities nonmeatpacki or activitie but not over the 
activities listed in the pro yosed bill. As to whol aling and process- 
ino. That would reman in the Department of Agriculture. 


Mr. Dixon. My third questi: n, Mr. Kintner, is: Would this last 
draft stop the practice of nonpackers of buying a packing plant and 
then getting out from under your jurisdiction ? 

Mr. Kix ner. I so construe the draft. 

Mr. Dixon. In other words, this last draft would not prevent what 
I consider an abuse the Hill bill would prevent. 

Mr. Kintrner. It would prevent a businessman from acquiring a 
packing plant and maintaining that the Federal Trade Commission 
had no jurisdiction over his nonpacking activities by reason of his 
acquisition. That is the way that I construe the bill. 

Mr. Drxon. He could offer his packing activities and his meat 

activities to get out from under your jurisdiction and theirs? 

Mr. Kintwer. I believe it is the intent of the bill to confer exclusive 
jurisdiction as to meat and meat products on the Department of Agri- 
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culture, except at the retail level where the Trade Commission might 
have some jurisdiction, although the amount would be very, very 
small, as a practical matter, 

Mr. Drxon. About the only way you can be affected, is it not, 1s to 
start with a retail and then follow a case through the wholesale ? 

Mr. Kinrner. Yes, sir. Most of our complaints, however, arise 
in the wholesaling or manufacturing. And we find in some instances 
that the retail operation is incident: ily involved. So, we take jurisdic- 
tion over the whole thing once the jurisdiction attaches in commerce. 

Mr. Dixon. If you received a complaint under this draft, could the 
Secretary of Agriculture, if he wanted, turn it over to you to continue? 

Mr. Kintner. That is the purport of one of the amendments here, 
to permit the Secretary to turn matters over to the Commission involv- 
ing meat food and meat products. 

Mr. Drxon. Of course, the Sec retary never has turned one over to 
you; has he? 

Mr. Krintner. No, sir; not tomy knowledge. 

Mr. Dixon. Now, let us go a little further. To what extent, ap- 
proximately would this cut down the complaints you are now handling 
in your work ? 

Mr. Kinrner. I do not think it would have very much effect on our 
present workload, because we have very little jurisdiction over retail 
operations now. 

Mr. Dixon. But it would take away a great deal of your complaints 
with regard to wholesale ? 

Mr. Kintner. We do not have that jurisdiction as to meatpackers 
now. 

Mr. Dixon. If the Secretary of Agriculture were to change, make a 
complete transformation in practice by turning over many of these 
cases to you, you still have the staff so that you could pursue them ? 

Mr. Krnrner. Yes. 

I might point out there that apparently it is the intent of this bill 
to have us enforce the unfair trade practices as outlined in the Packers 
and Stockyards Act, rather than under our section 5 of the Federal 
Trade Commission Act. 

So that we might conceivably have a slightly different standard to 
enforce if the Secretary turned over jurisdiction in a particular 
matter to us. 

I suppose we would argue that our case law has applicability in such 
a situation. But the fact would still remain that we would be enfore- 
ing the Packers and Stockyards Act, rather than the Federal Trade 
Commission Act in respect to practices referred to us by the Secretary 
of Agriculture. 

Mr. Dixon. If this amendment were carried and the Secretary 
turned over to you his powers in those cases, you would be willing, 
then, since you have the staff to handle an increased number of 
complaints ? 

Mr. Krntner. We would certainly try. And if he turned over too 
many, we would probably be up before Congress asking for more 
money to enforce the law. 

Mr. Drxon. But as I understand it, Mr. Butz just testified that 
the Secretary would have to have—I cannot remember the exact word- 
ing—increased personnel and appropriations to do it. 
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And if you already have a staff that can handle an increased num- 
ber, it would be a considerable saving in money to the Federal Gov- 
ernment. Is that right? 

Mr. Kintrner. We could absorb a certain amount of that type of 
work with the present staff. How much, would depend upon the na- 
ture of the complaints that were turned over to us and their com- 
plexity, and so forth. ; 

Mr. Drxon. One more question. You probably have covered it. 
But this is the first time I have seen this draft and I am not sure of 
myself on it. I appreciate the work the committee has done in 
speeding it up. I am not offering any criticism. I appreciate what 
they have done. 

Would this amendment submitted by the subcommittee be as effective 
in prohibiting, or in curtailing, food stores from buying an interest 
in a packing plant and getting over under the USDA “jurisdiction, 
as the Hill bill would do? 

Mr. Kintner. Well, under the present bill, the food processors and 
others handling food products would remain under our jurisdiction, 
except as to meat and meat food products. 

Mr. Drxon. But could they not still go over under the guise of a 
meatpacker and get out from under your jurisdiction, just the way they 
can now ¢ 

Mr. Kintner. We would have no jurisdiction, I believe, as the bill 
is intended, over the packing operations of any of these concerns. 

It is intended by this bill, as I understand it, to place the meat- 
packing operations and the packing of meat food products under the 
exclusive jurisdiction of the Department of Agriculture. 

Mr. Poace. Will the gentleman yield there? 

Mr. Drxon. Yes. 

Mr. Poace. It is true at the present time that you do not have any 
jurisdiction over the operation of packers; do you? a 

Mr. Krnrner. No, sir. 

Mr. Poace. None. Under this bill, if passed, you would have ju- 
risdiction over all operations whether it was by a packer or by a dia- 
mond merchant or oil-well driller, if he engages in selling other than 
these meat products; would you not? 

Mr. Kintner. I would so construe this bill. 

Mr. Poacr. Certainly it is intended that you should have the ex- 
clusive jur isdiction of everything except on these meat products. 

You do not have control over those meat products now ; do you ? 

Mr. Kintner. No, sir. 

Mr. Poace. Consequently, your jurisdiction would be increased, not 
diminished, by this; would it not? 

Mr. Kintner. My view of the law would remain about the same 
as it is today. 

Mr. Poace. Well, you certainly would not lose any jurisdiction; 
would you ? 

Mr. Kintrner. No, sir. 

Mr. Poaer. You will gain jurisdiction over dairy products; will you 
not ? 

Mr. Kintner. Yes. 

Mr. Poace. You will gain jurisdiction over eggs; would you not? 

Mr. Kinrner. Yes, sir. 


aA a eel 
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Mr. Poace. You will gain undisputed jurisdiction over sporting 
goods ? 

Mr. Kintner. Yes, sir. 

Mr. Poace. Over fertilizers. 

So your jurisdiction will be increased, 

Mr. Dixon. And it will be increased, too, to the extent that the Sec- 
retary turns over complaints. 

Mr. Poacr. Yes; if the Secretary turns over complaints, it will be 
increased there. 

3ut your jurisdiction will be increased, would it not? 

Mr. Kinrner. Considering all those factors, I think it would be. 

Mr. Poace. Well, you agree with me that that is what it does? 

Mr. Kinrner. Yes, sir. 

Mr. Poage. It does not take anything away from you. It seems to 
me it is clear you do come out with an increased jurisdiction and not 
a decreased jurisdiction. 

Would you not rather have this bill rather than no bill at all? I 
am not talking about whether you would rather have this bill rather 
than the Hill bill or the Dixon bill. But would you not rather have 
this bill than no bill at all ? 

Mr. Kintner. I must speak personally because the Commission has 
not passe «don this bill. I will say “Yes.” 

Mr. Poace. All right. 

Mr. Drxon. One more question. 

Mr. Kintner. It is an improvement over *h» Hill bill, with all due 
respect to my very dear friend Congressman Ifill. 

Mr. Poace. Mr. Hill has worked on this bill. 

Mr. Kinrner. I know he has. We have tried to be helpful, too, in 
giving the committee and its staff technical assistance. 

Mr. Dixon. If I might be frank, I have some fear that unless there 
is quite a transformation in the USDA practices that many of our 
food chains will go into this meatpacking industry and threaten 
the existence of our meatpackers; just as the meatpackers want to 
stay under USDA, so that the food chains want the meatpackers 
over under FTC, so that the opposite objective cannot be brought 
about with the meatpackers strangling the food chains. 

Mr. Kintwner. I would rather not comment on that. 

Mr. Poage. We are not going to make you comment on it. We are 
obliged for what you have commented on. 

Mr. Hacen. I would like to ask one brief question. I think this is 
most essential. 

Mr. Poagee. Allright. 

Mr. Hacen. Let us take the case where, say, Swift & Co. has a pro- 
motional campaign on hand which could include all of their proe essed 
meats. But they stick a coupon on each ham, and you can turn it in 
for a coffee pot or something like that. Or if you get enough of them, 
you can. And they are peddling their hams to the grocery store. 
The grocery store does not enter into this coupon deal at all. The 
customer gets the ham. He sends the coupon to Swift. 

Do you touch that under this bill? 

Mr. Kintner. It would be highly doubtful whether we could, be- 
cause it would involve the wholesaling operations of a packer as to a 
meat product, which in this instance would be under the jurisdiction 
of the Department of Agriculture rather than the Federal Trade Com- 
mission. 
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Mr. Hacen. That is one of the complaints that is registered by the 
small meatpackers. 

Mr. Poacr. The gentleman has given us the answer to that today. 
We are obliged to you. 

Mr. Drxon. Mr. Chairman, a point of order and suggestion. I am 
wondering if in our hearings there could not be some allocation of 
time ? 

Mr. Poace. I will allocate Mr. Parker 5 minutes. 

Mr. Drxon. That is not what I mean. 

Mr. Poace. It is the only thing I can do. There are only 13 minutes 
left. 

I allocate you 5 minutes, Mr. Parker. 

Mr. Dixon. Point of order, Mr. Chairman. 

Mr. Poace. State the point of order. 

Mr. Dixon. I think I have a right to state my views once in a while, 
and I do it in all good will. 

Mr. Poacr. State the point of order. Go ahead. 

Mr. Drxon. It is just this. It is a request that where we have hear- 
ings—now, I have even submitted a bill, but I can hardly get a word 
in edgewise. I have taken very little time. I ‘do not think I have 
taken a hundredth part of the time the chairman has on this bill. 

Mr. Poace. You took a little better than 15 minutes. We have been 
here an hour and 45 minutes. That figures out to abo ut, I k, one- 
seventh. But go ahead and state the point of order, please. 

Mr. Drxon. “My point of order that I in all kindness request that 
there be given some allocation of time to members of the committee 
in the hearings. 

Mr. Poace. That is not a point of order. That is a request. And 
I will do the best I can. But we have only 12 minutes. 


Mr. Parker, proceed. 
9 


thin 


STATEMENT OF JOSEPH 0. PARKER, REPRESENTING THE 
NATIONAL GRANGE 


Mr. Parker. My name is Joseph Parker. I am representing the 
National Grange here this morning. 

I have no prepared statement, because of the recent origin of the 
drafts that are presently before the committee. 

Draft No. 3 appears to the Grange to be a very good bill, a bill which 
the Grange could support, although we have not had an opportunity to 
examine it in great detail. 

Section 1 of this bill, as we view it, seems to carry out very closely 
the recommendation initially made by the Grange. It actually legis- 
latively construes and clarifies the Packers and Stockyards Act. And 
it draws a line exactly where we think it should be drawn. And that 
is it retains in the jurisdiction of the Department of Agriculture all 
jurisdiction over packers with respect to their activities in livestock, 
meats, meat food products, livestock products, poultry, and poultry 
products. 

We are uncertain whether it is wise to delete dairy products and 
eggs. Actually, as an organization, we have not had a chance to 
evaluate that deletion. 

We think that the views of the producers of dairy products or egg 
products should be given very great weight and consideration in 
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determining whether those factors should be deleted. Or whether 
those items should be deleted. 

Paragraph 2 of section 16, the bill relating to ‘tion 106, would in 
effect give concurrent jur isdiction over retail sales of these various 
enumerated products to the Department of hove oe ture and the Fed- 
eral Trade Commission. 

Based on the testimony of the previous witness, he indicated that 
this would not apparently create much of a conflict insofar as the 
Federal Trade Commission was concerned. 

Actually, I think the Grange would prefer if that section were 
deleted, leaving the ret: ul sales jurisdiction of livesto Ik meats, meat- 
food products and the other enumerated items under the De part ment 
of Agriculture, with the authority to delegate whiles ae 33 
although that does not seem to be a great problem in view of the 
testimony of the previous witness. 

With respect to section 2, that is an entirely new provision which, 
as an organization, the Grange has not he id an opportuni ity to con- 
sider. But because of the great growth in country buying activities 
and integration, and different factors of that type that has taken 
place since the enactment of the Packers and Stockyards Act, this 
= tion 2, which in effect extends the regulatory power of the Secret ary 
to these country buying points, seems to be warranted and a step in 
the right direction. 

I think it should be made clear in the language of the bill or perhaps 
in the language of the report, that any registration requirement that 
would be authorized would not be extended to farmers and ranchers 
handling and buying their own livestock, at least. Not unless they 
were actively engaged in dealing activities which are regulated 
generally. 

With respect to section 2, paragraph 3, there is a difference in lan- 
guage between draft 2 and draft 3. Draft 2 says these persons may 
be required to register—I do not have draft 2 before me—— 

Mr. Poaae. It" says every other person oper: — as a marketing 
agency or dealer, as defined in section 301 of the act, may be required 
to register in the same manner with the Secretary. 

Mr. Parxer. I think it would be preferable if a period were put 
after “it may be required to registe r.’ Because the registration pro- 
vision of the act is very clear. It authorizes the registration under 
rules and regulations prescr shed by the Secretary, and requires certain 
things which should not be confused or anything put in this act that 
would in any way add any ambiguity in the registration section. 

The registration section requires the registration of the name and 
address of the person being registe red, the character of his business. 
That is, whether he is a dealer or market agency or what other activity 
he engages in. And the kind of stockyard serv ices, if any, which he 
proposes to furnish. ve : 

And if you put a period after the word “register,” that will let the 
Secretary, under rules and regulations, prescribe a registration form 
for these people off the m: arket that might be somewhat different from 
the registration form for people on the market. 

And it seems to me, Mr. Chairman, that the committee has taken 
not only the soundest but probably the only approach to really clarify 
the questions that have been raised between the jurisdiction of these 
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two agencies. And it will enable the Secretary of Agriculture to 
retain the jurisdiction necessary to protect farmers with respect to 
their marketing of their livestock and the prices, even though the im- 
pact affecting farmers might come from the wholesaling or the retail- 
ing activities. 

Thank you very much, Mr. Chairman. 

The Cuatrman. Thank you, very much. 

Let us check up, off the record. 

(Discussion off the record.) 

The Cuatrman. Mr. Healy. 


STATEMENT OF PATRICK B. HEALY, ASSISTANT SECRETARY OF 
THE NATIONAL MILK PRODUCERS FEDERATION, ACCOMPANIED 
BY M. R. GARSTANG, GENERAL COUNSEL 


Mr. Hearty. My name is Patrick B. Healy. I am the assistant sec- 
retary of the National Milk Producers F ederation. 

With your permission, I would like to have Mr. M. R. Garstang, 
our general counsel, join with me in this presentation. 

The CuHarrman, Yes, sir. 

Mr. Hearty. We have a statement here which was prepared on the 
basis of an earlier draft which we got before we got here this morn- 
ing. And to some extent, the things we have to say in our state- 
ment have been changed by this draft No. : 

However, I can comment on those es as we go through. 

The position of the National Milk Producers Federation with re- 
spect to the general problem ee in this legislation is fully set 
out in our statement of July 10, 1957 

Briefly summarized we favor legfial ition which would— 

(1) Provide effective regulation by the Department of Agriculture 
of livestock transactions by packers and nonpackers alike; 

(2) Provide adequate staff and funds for this purpose; 

(3) Broaden the authority of the Secretary over country buying of 
livestock by packers and nonpackers and increase the number of 
a stockyards ; 

(4) Cone entrate the activity of the Secretary in this field where 
he is best qualified undiverted by 1 responsibilities i in fields more closely 
related to the Federal Trade Commission ; 

(5) Make the marketing, merchandising, and advertising activities 
of packers and nonpackers alike subject to effective regulation by the 
Federal Trade Commission under the laws administered by it; and 

(6) Make oleomargarine SRS of packers and nonpackers 

alike subject to the provisions of the 1950 oleomargarine law. 

We are in favor of section 2 of the subcommittee draft. This sec- 
tion would extend the authority of the Secretary to country buying of 
livestock by packers and nonpackers alike. It would also make stock- 

yards containing less than 20,000 square feet eligible for posting. 
Both of these provisions would be important improvements in the 
Packers and Stockyards Act. 

We are unable to agree with the other sections of the draft, because 
they fail to meet the issues raised in these hearings. Briefly sum- 
marized, these issues are: 

1. Packers would continue to be protected as they have been for 35 
years against effective regulation of their marketing, merchandising, 
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and advertising activities under the Federal Trade Commission Act. 
Both the Packers and Stockyards Act and the Federal Trade Commis- 
sion Act seek to avoid unfair discrimination between competitors, yet 
this bill would continue the unfair discrimination that exists when 
competitors performing similar activities are subject to different de- 
grees of regulation under different laws administered by different 
agetic ies, 

Chainstores would continue to be able to qualify as packers and 
thos gain protection from Federal Trade Commission regulation. 

And here, this has been changed by the second draft. And it now 
stands with respect to all meat and meat-food products 

3. Taking retail sales out of the Packers and Stockyards Act ac- 
complished nothing. These are the sales to the housewife. The un- 
fair trade practices, monopoly, and price discriminations which need 
to be regulated by the Federal Trade Commission are not at the house- 
wife level. 

Under the third draft, FTC regulation is still needed over meat 
products where they might be used to circumvent the intent of this 
law. 

As you may remember from our earlier appearances before this 
committee, one of our principal reasons in being here is to defend the 
provisions of the oleomargarine advertising provisions of the Federal 
Trade Commission Act, and to attempt to right a wrong in the law, the 
circumventions that the packers have used. 

We can see here that should packers put into oleomargarine a cup- 
full of tallow, or some such arrangement that they could do technically, 
it could be construed that oleomargarine was still a meat product or 
meat-food product. 

Mr. Poacr. Would you not agree that if we would put a limitation 
similar to that on the definition that I suggest on the definition of 
meat-food products, that it would solve the problem you are concerned 
about ? 

Mr. Hearty. Yes. If you would extend your recommendation re- 
garding livestock products to meat-food products to include this first 
oe essing, I think that perhaps would be overcome. 

The provision that packers violating the Packers and Stockyards 
hat could be punished by the Federal Trade Commission only with 
the Secretary's permission adds nothing to the present unsatisfactory 
situation. What is needed is to make packers subject to the Federal 
Trade Commission Act and to Federal Trade Commission action 
whenever they violate the law. 

5. Packers would not be made subject to the advertising provisions 
of the 1950 oleomargarine law on the same basis as their nonpacker 
competitors. 

Now, here again should you make these additions, that would be 
taken care of. 

For the foregoing reasons, we urge you to use only section 2 of this 
draft and to substitute for its other provisions legislation which will 
effectively meet the problems that need to be corrected by Congress. 

This substitute legislation should provide: 

1. Regulation of the trade practices of packers by the United States 
Departme nt of Agriculture under the provisions of the Packers and 
Stockyards Act concurrently with regulation of these practices by the 
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Federal Trade Commission under the provisions of laws administered 
by it ; or—— 

And with the additions that you have suggested, this second sug- 
gestion, I think, fits: 

2. Concurrent regulation of the trade practices of packers by the 
United States Department of Agriculture and the Federal Trade 
Commission under the provisions of the Packers and Stockyards Act 
and with addition of the oleomargarine advertising provisions of the 
Federal Trade Commission Act to the Packers and Stockyards Act. 

If we could change that to say, in effect, “with the limiting or de- 
scriptive language relating to livestock products and meat food prod- 
ucts,” then perhaps we would have under the ice cream and oleo- 
margarine objections that we have fairly adequate coverage. 

That is all I have, Mr. Chairman. 

The CHarrMan. In other words, with the amendment suggested or 
discussed by Mr. Poage, you would be in favor of the bill ? 

Mr. Heatry. Yes, sir. It would take care of 2 of the 3 points that 
we have in mind; the oleomargarine, advertising objections that we 
had to the earlier bills, the ice cream cabinet distribution objection, 

But it would not take care of this business of putting point 1 in my 
statement here. 

Mr. Poacr. We understand that. 

Let me ask you the question I asked you a while ago. Would you 

rather have this bill with the additional amendment as we discussed ? 
Would you rather have that, or have the present law ¢ 

Mr. Hearty. We much prefer to have this bill as it has been dis- 
cussed. I think one more thing that should be said, Mr. Chairman, is 
certainly we favor the consider sation of the committee given to dairy 
farmers in this country in knocking dairy products, milk and dairy 
products out of the accepted items, as they have done in this third 
draft. 

The Cuatrman. All right. 

Thank you very much, Mr. Healy. 

Mr. Dixon. Mr. Chairman, just one brief question for the gentle- 
man from Texas, Mr. Poage. 

As far as you can see, then, Mr. Poage, you would accede to these 
suggestions with regard to ice cream, oleo, and 

Mr. Poage. I have urged that we take those things out. That we 
take them out of the control of the Department of Agriculture and 
put them under Federal Trade. And I have suggested that I thought 
it could all be accomplished—I think it is accomplished in this bill. 

Mr. Hearty. We think so, too. And I think Mr. Kintner here before 
me said that it was, did he not ? 

Mr. Poace. Yes; I think it is. 

But in order to make it abundantly clear, I suggested that we add 
on to this, the words “livestock products.” I mean on to the definition 
of livestock products, a provision “the first processing of livestock 
products.” 

Mr. Heaty. Yes, sir. And we are asking that you define also meat 
food products in the same manner. 

Mr. Poace. Well, if meat food products needs it, I feel that should 
be defined, too. 
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Mr. Dixon. Thank you. I think that is a good suggestion. I also 
compliment Mr. Healy. 
The Cuarrman. All right, Mr. Liljenquist. 


STATEMENT OF L. BLAINE LILJENQUIST, WESTERN STATES MEAT 
PACKERS ASSOCIATION 


Mr. Litgenquist. Mr. Chairman and gentlemen of the committee, 
I have a prepared statement here, but in the interest of time, if you 
prefer, I will just make a few comments. 

I would commend the committee for what it has done on this par- 
ticular legislation. Our own association will support wholeheartedly 
the retention of all authority over livestock transactions in the De- 
partment of Agriculture, including the supervision over country 
buying. 

We think that Agriculture is equipped to regulate fair trade prac- 
tices relating to livestock transactions. So we would be perfectly in 
accord with the suggestions made in regard to that. 

What we are particul: arly concerned about and what the various 
organizations are concerned about that are supporting the O’Mahoney- 
Watkins bill and the Dixon-Hagen bill, is that the proposal of the 
House subcommittee headed by Mr. Poage would leave the merchan- 
dising practices of the meatpackers under the jurisdiction of the 
Department of Agriculture. This authority should logically be vested 
in the Federal Trade Commission, which has long experience and is 
equipped to investigate and to proceed against unfair trade practices 
in the merchandising field. 

Now, we maintain, Mr. Chairman, that it is unfair to have some 
segments of industry under one rule, and another segment under a 
different rule. 

The Carman. Well, let me interrupt vou, if I may. 

I think your suggestions abou the advertising prob! 


ms of the 

FTC are very good. a there anyth Ine in this proposal that you 

understand would deprive the FTC of the right to prevent false 
advertising ¢ 

Mr. Livsenquist. No. But false advertising is just one practice. 


The CHatrmMan. I mean false advertising and other bad trade 
practices. 

Mr. Linsenquist. As far as the meatpacking industry is concerned, 
the legislation now under consideration before this committee would 
retain in the Secretary of Agriculture jurisdiction to enforce the law 
dealing with fair competition. 

We feel that job can much better be done in the Federal Trade 
Commission. 

Th Cuarrman. The Federal Trade Commission would by this pro- 
posal retain and exercise authority with regard to all retailing. The 
advertising certainly is incidental to the retailing: is it not? 

Mr. Linsenquist. The thing we are talking about, Mr. Chairman, 
is the trade practices in the merchandising area—the wholesaling of 
meat, 

Now, that is the thing that we are concerned about in our industry. 

The Cuamman. The wholesaling of meat ? 
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Mr. Litsenquisr. Yes, sir. 

The Cuairman. I will go back to my question. You are satisfied 
with this proposal that all false advertising and misbrandings and 
things like that would go to the FTC; would it not ? 

Mr. LingENQUIST. If the bill would actually do that, that would 
be a forward step in my opinion. 

Mr. Hagen. While you were absent, Mr. Chairman, I asked Mr. 
Kintner about this example—say, Swift & Co. put coupons on their 
hams. They would actus lly wholesale the hams to the market. 
They would advertise in national publications. It would not be a 
retail transaction in any sense, as far as Swift & Co. was concerned. 
And the Federal Trade Commission could not touch them. 

As a practical matter, the impact is at the retail level but it is not 
a retail transaction in legal terms. 

Mr. Kintner said they could not touch them under this bill. 

The Cratrman. Is not all advertisement related to retailing of 
the product ? 

Mr. Hagen. That is what he said, that they would not be able to 
touch it under this bill. 

The Cuairman. What about that, Mr. Kintner? 

Mr. Kintner. As a practical matter, we probably would have to 
leave to the Department of Agriculture most of the advertising done 
by the meatpackers, because it would cover their processing, whole- 
saling activities. 

We might conceivably get at the advertising practices of a retail 
establishment, particularly where they are circulating their adver- 
tising across State lines, in newspapers and so on. 

The CHairmMan. Suppose the packer provided a coupon with this 
ham or other products. That would certainly be a retail coupon for 
the benefit of the retail merchant, would it not, or the buyer? 

Mr. KinrNer. We would have to get jurisdiction at the time the 
packer put the ham and coupon in interstate commerce. And I be- 
lieve that a fair analysis would indicate that the Department of Agri- 
culture would have jurisdiction over that particular transaction. 

That is the answer to the point raised by Congressman Hagen. 
The manufacturers’ advertising or the meatpackers’ advertising would 
be supervised by the—or would be regulated by the Department of 
Agriculture under this bill. 

The Carman. You mean all the advertising by Swift and Armour 
and all the packers? 

Mr. Kintner. I would so construe the bill. 

The Cuatrman. You would be relieved of any responsibility at all 
in that? 

Mr. Kinrner. This is a horseback opinion. But it is my best judg- 
ment at the moment. 

With respect to the meat and meat products, Mr. Chairman, of 
course. 

Mr. Poagr. It seems clear to me that if they are seeking to require, 
seeking to induce the housewife to come in and buy a product at the 
retail level, that is a retail transaction. And you have jurisdiction. 
Agriculture has jurisdiction. You both have jur isdiction. 

We specifically give it to you in the bill. 
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It is true if they are advertising and merely saying that they want 
to find a wholesale distributor, and you might find such an advertise- 
ment in the want ad sometime, but you would never find it in the 
Saturday Evening Post or the American magazine. You would find 
that hidden away somewhere in the want ads. 

That could be strictly related to wholesalers. But if it seeks to 
procure retail purchases, then it seems to me that is a retail trans- 
action. 

It is clearly under jurisdiction of either party. 

If Swift & Co. puts a coupon with that ham, and Swift & Co. re- 
deems that coupon, then Swift & Co. is trying to influence the retail 
sales. 

Mr. Hacen. They are trying to influence, but they are not engaged 
in retail sales. 

Mr. Poacr. If they influence it, they are engaged in it. They are 
taking a part in it. 

The Cuamman. Do you have any other statement you wish to make? 

Mr. Liwsenquist. Yes, sir. I would like to explain our position 
just a little further, Mr. Chairman. 

In our industry, the meat industry, we have a great deal of economic 
concentration. As was pointed out ‘earlier, 2 companies have 40 per- 
cent of the meat that is eligible for interstate commerce, that is pro- 
duced in federally inspected plants. They are Swift and Armour. 
Ten companies have 66 percent of that business. 

Now, we contend, we small independent packers, that these big com- 
panies, ‘through price discriminations in any given area of their choos- 
ing, can increase their business and drive out ‘compet ition by the result 
of having so much economic power, and due to the fact that they 
are engaged in so many other business activities that they can sell 
their meat at cost or at a loss, and i injure competitors. 

It is that type of price discrimination that we want to be able to 
correct. We have not been able to correct that sort of thing in the 
Department of Agriculture, because Agriculture has been concerning 
itself with livestock transactions with the limited appropriations they 
have had available. 

sut we complain that they have not tried very hard to get appro- 
priations for title II enforcement, because every time the Branch has 
tried to get funds to employ some personnel for enforcement under 
title II in the merchandising field, the Department itself has excluded 
such funds from the budget. They have not requested the Bureau of 
the Budget for such funds, or the Congress. 

Now, we would like to have, and we feel that this is a fair request, 
to be able to take our complaints to the Federal Tr wie Commission, 
just the same as every other agricultural processing industry can do 
today, and have the same degree of attention as they can get. 

We think that it is unjust to have the merchandising practices of the 
packing industry regulated by the Department of Agriculture under a 
different set of laws and a lesser degree of enforcement. And we do 
not believe that the situation in Agriculture is likely to change very 
much in the future. 

The Department has placed the Packers and Stockyards Branch in 
a Commodity Division. It is part of the Livestock Division of the 
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Agricultural Marketing Service. There is not even a separate en- 
forcement agency in the Department. 

Livestock and farm organizations have asked the Secretary of Agri- 
culture to set up a separate enforcement agency in Agriculture. But 
the Department refuses to establish a separate enforcement agency. 
The Packers and Stockyards Branch is relegated to a division that 
must cooperate with packers on a number of other activities. Proper 
administration of the law could not be expected under such circum- 
stances. 

We do not need a separate law or separate enforcement where we 
already have this work concentrated in the FTC, an arm of the Con- 
gress established in 1914, that has no job except to enforce laws that 
relate to fair competition. 

The Cuatmrman. Well, where would you draw the line in dividing 
the responsibility between the two agencies of the Government? 

Mr. Livsenquist. I would just change this bill to include the words 
“wholesale and retail activities of packers.” 

One other thing, if I may: In addition to the 20 organizations that 
issued the leaflet “What Is So Different About Meat,” which describes 
our position, I would like to say that the transfer of the wholesaling 
activities of packers to the Federal Trade Commission is also sup- 
ported by the National Wool Growers Association, the National Asso- 
ciation of Retail Grocers, the National Food Brokers Association, 
and now, more recently, the Montana Cattlemen’s Association has 
endorsed the transfer. The Pure Milk Association that operates in 
Wisconsin, Illinois, and Indiana; the Iowa Swine Producers Asso- 
ciation; the Georgia Dairy Association, and the Kansas Ice Cream and 
Milk Institute have also endorsed our position. 

So, there are now 28 organizations asking that this one further thing 
be done, giving the wholesale practices over to the Federal Trade 
Commission. 

Mr. Poace. We understand you want all of it turned over to the 
Federal Trade, but assuming you cannot get that, would you rather 
have this bill, or would you rather have the present Jaw ? 

Mr. Lavsenquist. I would suggest that concurrent jurisdiction 
would be—— 

Mr. Poacer. I did not ask you anything about concurrent jurisdic- 
tion. I asked you if you would rather have this bill or the present 
law. 

Mr. Linsenquist. Excuse me, Mr. Poage. 

This law definitely is an improvement over what we have had, but 
it still does not do the main job that we have been aiming at. 

The CHatrMAN. We shall have to recess. 

We will meet again at 2:30. We will hear the other witnesses then. 

(Whereupon, at 12:15 p. m., the committee adjourned, to reconvene 
at 2:30 p.m., of the same day.) 


AFTERNOON SESSION 
The Cuamman. The committee will please be in order. 


Mr. Quinlan, counsel for the United States Wholesale Grocers’ 
Association, Inc. 
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STATEMENT OF WILLIAM A. QUINLAN, GENERAL COUNSEL, UNITED 
STATES WHOLESALE GROCERS’ ASSOCIATION, INC., ACCOMPANIED 
BY ROLAND H. ROWE, VICE PRESIDENT AND SECRETARY 


The Cuarrman. Will you identify yourself, please, for the members 
of the committee, and for the record, Mr. Quinlan ? 

Mr. QurinuaAn. Mr. Chairman, my name is William A. Quinlan, and 
I appear here as general counsel of the United States Wholesale Gro- 
cers’ Association, Inc., a national trade organization of wholesale food 
and grocery distributors, with headquarters in Washington, D. C. 

If T may, Mr. Chairman, I would like to have with me Mr. Roland 
H. Rowe, our vice president and secretary, who has been with this 
association and its predecessors since 1919, and has a lot of back- 
ground. 

The CHarrman. We are delighted to have you with us. Do you 
have a prepared statement ? 

Mr. QuInLAN. Yes, sir. 

The Cuamman. Mr. Quinlan, we shall be glad to hear you now, 
sir, 

Mr. Quintan. Thank you, sir. 

We are here in opposition to the mimeographed bill which the com- 
mittee released on July 29 with an invitation to interested persons 
to testify today concerning that bill, including the changes proposed 
by your subcommittee today. 

We respectfully submit that this is a bad bill both in general prin- 
ciple and in its details. 

The most fundamental objection is that it violates the basic prin- 
ciple of practical fairness and legal due process that any given busi- 
ness activity, regardless of what persons engage in it, should be sub- 
ject to the same rules of fair play and enforcement agency, as to all 
such persons. 

In our appearance before you on July 10, with Harold O. Smith, 
Jr., our executive vice president, as our principal witness, we said that 
the basic fallacy in the present statute is that of determining the rules 
to be applied, and the agency to apply them, according to persons 
rather than functions. 

The Department of Agriculture and others who would perpetuate 
that fallacy, we said, want one class of persons (co! ae of those 
who may have an interest. to one degree or another in meatpacking 
or live poultry dealing) to be subject to one set of ot ‘s and enforce- 
ment agency, and Abe persons to be subject to another set of rules 
and agency. 

Thus, the two classes of persons are to be subject to different rules 
and agencies even when they are doing the same things, in competi- 
tion with each other. Thus, there is to be a specially privileged class 
of persons—those who are classified as meatpackers and live poultry 
dealers according to the definitions in the Packers and Stockyards 
Act—which may go about as it pleases, into various forms of in- 
dustry or enterprise, without complying with the requirements of fair 
dealing with which all others in that industry or enterprise must 
comply. 
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Under the present statutory provisions, that is so as to almost all 
kind of industries and enterprises. Once a business firm becomes a 
“packer” (by acquiring 20 percent or more of a packing plant) or 
a “live poultry dealer or handler” (by engaging “in the business of 
catia or selling live poultry in interstate commerce for purpose of 
slaughter * * * ) or a stockyard owner or dealer, it is then free to 
go into any kind of business activity, other than banking or for-hire 
transportation,’ without being subject to jurisdiction of “the Federal 
Trade Commission as are others en gaged in that activity. 

Mr. Chairman, I have some footnotes in my statement, and I 
would appreciate it if they might be incorporated in the transcript. 

The Cuarrman. They may be incorporated. 

Mr. Quintan. The new bill on which the committee has invited 
comments would preserve that basic fallacy and inequity, although 
reducing the scope of its practical] application. 

Under the bill, once a firm becomes a “packer” or a “live-poultry 
dealer or handler” as defined, it would then be free to go—not, as 
now, into every kind of business activ ity other than banking or for- 
hire transportation—but into wholesaling of “* * *2 meats, meat 
food products, livestock products, * * *? or poultry products,” with- 
out being subject to jurisdiction of the Federal Trade Commission as 
are others engaged in such wholesaling businesses. 

From a practical standpoint, wholesale grocers, for example, who 
are subject to the jurisdiction of the Federal Trade Commission and 
to the provisions of the Federal Trade Commission Act and the 
Clayton Act, as amended by the Robinson-Patman Act, in their whole- 
saling of “* * * meats, meat food products, livestock products, * * * 
or poultry products,” still would be confronted in such wholesaling 
with competition from firms which are technically “packers” or “live- 
poultry dealers or handlers” and, therefore, not subject to the same 
agency or statutes. 

The bill, thus, is as bad in principle as the present st: oe It 
merely limits the practical area of inequity to wholes: aling of 
RT meats, meat food products, livestoc k products, * * * or po oak: 
try products.’ 

‘Those terms en compass thousands of food and grocery products. 

When I say that, Mr. Chairman, I take into consideration not only 
the various types of products, but also the many brands of each. 

The area of inequity would still be great. 

I might interpolate, Mr. Chairman, that it could be said in a sense 
that this bill in one respect does not even remove the inequity to the 
degree that Mr. Hill’s bill would, because the Hill bill would inv ar 
only those “principally” engaged in meatpacking, and that might be 
construed as 51 percent or more, although, as we said before, we are 
not sure that it would be, but at least that seemed to be the intent of 
this committee, that would leave the sas available only to firms 
who are “principally” engaged in meatpacking, whereas this new bill 
will, although in a narrower area acai wise, still leave the loop- 
hole as it is now available, to any oe which wanted to acquire as 
much as a 20 percent interest in a meatpacking plant. 


1 See subsec. 5 (a) (6), Federal Trade Commission Act. 

*The bill, in sec. 202 of the act as amended, refers also to “livestock” and “poultry,” 
but sellers of livestock and poultry, with certain limitations, are subject to titles IfT and V 
of the act, and therefore exempt from Federal Trade Commission jurisdiction regardless 
of the provisions of the bill. 
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There is an illustration that I think might help to point up the in- 
equity which would still exist, and that is the case, for example, of a 
company which might qualify technically as a packer by acquiring 
such a 20 percent or greater interest in a meatpacking plant, and 
might be engaged in produci ing and distributing sp: aghetti, both spa- 
ghetti without meat balls and spaghetti with meat balls. It would 
appear under the provisions of this bill that the spaghetti without 
meat balls would be under the jurisdiction of the Federal Trade Com- 
mission, and that with meat balls would be under the jurisdiction of 
the Secretary of Agriculture. 

Another example which has come to our attention is that of H. J. 
Heinz Co., which is listed as a packer, subject to the Packers and 
Stockyards Act, in an official list published by the Department of Ag- 
riculture dated June 17,1957. The Heinz company, for example, un- 
der the provisions of this bill, in making tomato soup and chicken 
soup among other types of soup, would appear to be under the Federal 
Trade Commission as to tomato soup and under the Secretary of Ag- 
riculture as to chicken soup. 

Such examples, we believe, only tend to dramatize the fact that 
the bill is basically in error in trying to preserve the distinction, in 
any field of commodities, based on persons rather than functions. 

The amendment which the bill would make to subsection 5 (a) (6) 
of the Federal Trade Commission Act points up again the basic error 
of attempting to apply certain regulations to certain persons, regard- 
less of what they do, instead of applying certain regulations to what 
is done, regardless of who does it. 

That subsection now exempts from FTC jurisdiction “persons” who 
are engaged in banking or for-hire transportation or who are sub- 
ject to the Packers and Stockyards Act. The bill would amend that 
subsection so that it would exempt, not “persons” who are subject to 
the latter act, but “matters” which are subject to the latter act. The 
trouble then, however, is that in looking back to section 202 of the 
latter act as it would be amended by the bill, we find that its ap- 
plicability is not entirely on a basis of “matters,” a instead stall 
partly on a basis of persons. That is to say, section 202, purporting to 
regulate trade practices, does not apply to all siislennlieig of meats, 
and so forth. Instead, it applies only to wholesaling of meats, and so 
forth, by persons who are technically classified as “packers” or “live 
poultry dealers or handlers.” 

That inconsistency within the bill is one which would offer new 
opportunities for evasion of unfair trade practice regulation. A per- 
son who is not technically a “packer” or “live poultry dealer or han- 
dler” and who is engaged in wholesaling of me ats, and so forth, could 
contend that he is unde “xr jurisdiction of neither the Secretary of Agri- 
culture nor the Commission. Clearly, by de inition, he is not under the 
former, because not within those classes of persons defined as “pack- 
ers” or “live poultry dealers or handlers.” And, he would contend, 
under the wording of the bill, he is not under the Commission because 
he is engaged in “matters,” that is, wholesaling of meats, and so forth, 
which have been “made subject to the Packers and Stockyards Act.” 
I do not think the courts would finally agree with that contention, 
but the provisions of the bill could be a source of confusion and liti- 
gation. 
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The same provisions would present another occasion for confusion 
and litigation in respect to the term “matters” as used in the amend- 
ment to subsection 5 (a) (6) of the Federal Trade Commission Act 

That is to say, are the “matters” exempted from Commission Juris- 
diction all wholesale sales of meats, and so forth—or are they only 
the practices, enumerated in section 202 of the Packers and Stock- 
yards Act, when engaged in, in the course of such wholesaling? If 
the latter, it would be m: iny years, if ever; before a delineation could 
be drawn between those practices and other practices, if any, remain- 
ing subject to Commission jurisdiction. 

Regarding the provision of the bill for determinations by the Sec- 
retary of Agriculture in particular cases that it is “in the public 
interest for the Federal Trade Commission to institute a proceeding,” 
and so forth, we respectfully submit, as in our previous testimony, 
that it is Congress which should determine that, in all cases, it is In 
the public interest for the Commission to proceed against law violators 
who are packers or poultry dealers, as well as other law violators, in 
any given field of activity, and to do so under the same laws. 

The treatment of so-called country buying of livestock or other 
aspects of title III of the Packers and Stockyards Act, which title 

regulates stockyards, are not matters of concern to wholesale grocers. 

‘We are concerned with title II of that ac t, which results in or ial 
and favored treatment of packers and poultr y dealers as to their trade 
practices in all kinds of businesses—and which title we believe should 
be repealed—and subsection 406 (b) of that act and subsection 5 (a) 
(6) of the Federal Trade Commission Act, which provide escape 
clauses for packers and poultry dealers from the laws, or at least from 
the enforcement agency, to which their competitors are subject. 

We have no desire to try to impose on the time of the committee, 
or to become distracted, with more detailed criticisms of the bill and 
its ambiguities. No doubt there are even more defects of detail than 
meet the eye in tlie time that has been available for study of it. We 
do say that the defects which are immediately obvious and basic com- 
pel rejection of this bill. 

We respectfully urge, Mr. Chairman, that you do reject this bill, 
and instead favorably report the bill H. R. 8536, which also is before 
you and which would make a full and clean-cut correction of the 
present legislative loophole in Federal regulation of unfair trade 
yractices. 

Thank you, Mr. Chairman and members of the committee, for hear- 
ing us. 

The Cuatrrman. We thank you, Mr. Quinlan, for the statement, 
which really indicates that you have given the matter considerable 
thought and study. It indicates that you prefe r the Dixon bill, the 
effect of which will be to transfer all of the enforcement functions 
from Agriculture to the FTC. 

Mr. Qutntan. That is correct, sir. 

The Cuatrman. Is the burden of your argument against this bill 
to the effect that it would bring about confusion, because there is no 
clear line of demarcation drawn as between the functions of the two 
agencies ? 

Mr. Qurntan. Not only confusion, Mr. Chairman, but serious in- 
equity. And we think that such confusion and inequity are inherent 
in the legislation so long as there is an attempt to give different treat- 
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ment to different classifications of persons, even though they do the 
same thing, so long as the bill is premised on that approach inequities 
and confusion are Inevitable. 

The Cuarrman. I am not sure that the proposed bill would do that, 
would retain any inequity which is in the present law, or perpetuate or 
continue it, because the word “matter” has reference only to the trans- 
actions performed by the packers, does it not ? 

Mr. QuInuAn. That is correct, sir. And that is what contributes 


to the discriminatory character of the bill, because those who are 
defined as packers or live-poultry dealers—t: king, = the moment 
again, packers—they would still, under this bill, as under the 


present statute—anybody who acquires as much as a $ 20- percent inter- 
est in a meatpacking plant—persons so classified would in their whole- 
saling of meat and the other enumerated products be subject to the 
jurisdiction of the Secretary of Agriculture and to the trade-practice 
provisions of section 202, and I believe would cle sarly be exempt from 
the jurisdiction of the Federal Trade Commission, whereas those who 
compete with them in that same whalesale distribution of those same 
commodities, but who do not technically fall within the classification 
of packers, would remain under the Federal Trade Commission and 
the laws administered by the Federal Trade Commission. 

The CuatrMan. Only to the extent that a person or firm is engaged 
in the meatpacking or the processing business would they go under 
the USDA; is that right ? 

Mr. Quinutan. Yes. This bill will eliminate the discrimination and 
inequity except as to wholesale distribution of meats and the other 
products enumerated. As to wholesale distribution of those prod- 
ucts, the same inequity and discrimination would remain as under 
the present statute and under H. R. 7743. 

The Cuatrman. What about this whole thing? Do you regard that 
as an inequity ? 

Mr. Quinuan. The fact, Mr. Chairman, that you still, in this now 
more confined area, would have business firms directly competing 
with each other, at the same level of distribution, dis tributing the 
same commodities, but one would be under the jurisdiction of the 
Secretary of Agriculture and the trade-practice rules of the Packers 
and Stockyards Act, and the other competitor would remain under 
the Federal Trade Commission Act and the laws administered by 
the Federal Trade Commission. 

The Cuarrman. I follow you that far, but wherein is the inequity ? 

Mr. Quinuan. The inequity, sir, is that 2 competitors cannot be 
subject to 2 different sets of rules of the game and have equity. 

The CuatrMan. Why not? 

Mr. Qutnuan. One is bound to be hurt. 

The Cuatrman. Why not? They are not competitors all the way 
across the board, only to the extent that they are engaged in identical 
activities are they competitors ? 

Mr. QuinLAn. That is correct. And to that extent there is the 
inequity—to be more specific, let’s take, for example, price discrim- 
ination, which is one of the most critical problems of American 
business, and especially so in the field of food distribution. The 
Robinson-Patman Act, and energetic enforcement of that act by the 
Federal Trade Commission, which has a long history of competence 
in that field, is vital to any firm engaged in ‘the wholesale distribu- 
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tion of food. And compliance with those price discrimination pro- 
visions of the Robinson-Patman Act is such a critical matter that a 
firm could be gravely damaged, or put out of business, if it were com- 
pelled to comply with those provisions and its competitors were not 
compelled to comply with exactly the same provisions under the same 
interpretations, but were under some more loose and vague, and cer- 
tainly unenforced, provisions such as those we find in section 202 of 
the Packers and Stockyards Act. 

The Curarrman. What you say in effect is that it is an inequity to 
subject your clients to the pains and the penalties of the Robinson- 
Patman Act and the Clayton Act, and at the same time let the packers 
go under the provision of the Packers and Stockyards Act? 

Mr. Qurnuan. That is exactly right, sir. But I should add that 
we are not suggesting that our people should be relieved from those 
regulations of trade practices, because we think they are vital, we 
think the answer must be that all who engage in competition with 
each other should be subject to them. 

The CuatrmMan. Do you know of a single case that you can point 
to where a real inequity resulted from the present situation ? 

Mr. Qurntan. I explained, Mr. Chairman, when we appeared be- 
fore and you asked me the same question, to be specific about the man- 
ner in which we were being hurt, I explained at that time that this 
was new and was coming to light, and that only recently had we be- 
come aware of this loophole. And I think it is fair to say that only 
recently has business generally become aware of the loophole, and that 
the inequities are still in their incipiency. The litigation is only now 
starting. The Food Fair case in which this loophole was resorted to 
successfully, so far as the Federal Trade Commission examiner was 
concerned, is a very recent case. There was only one other that got 
to the courts some years back, and that seemed to escape the atten- 
tion of antitrust lawyers. I know that it escaped mine, although I 
try to follow the antitrust laws. 

That is the United Corp. case. We should have been warned by 
that case, but we were not. Now, this issue has caused agitation, 
as you know, and attention all over the country has been directed to 
this loophole in the antitrust laws resulting from the present pro- 
visions of the Packers and Stockyards Act. 

So I cannot give you a bill of particulars as to all the instances 
in which wholesale grocers have been hurt. But we do know that they 
are going to be hurt unless the loophole is speedily corrected. 

The CHatrman. When you say “the loophole,” you mean the provi- 
sion in the law which permits a corporation to acquire 20-percent 
ownership and become a packer and thereby escape the antitrust laws? 

Mr. Qurintan. Or just to be a packer—to be a packer now, and per- 
haps to be in a much larger degree a packer. The loophole is availa- 
ble when that person, who is either predominantly a packer or who 
might as a device acquire a 20 percent interest, when that person goes 
into competition with the others who do not so qualify in any line of 
business, there is a discrimination. 

Under the new bill there still would be the discrimination, although 
it now would be confined to the area of wholesale distribution of meat 
and the other enumerated products 

The Cuarrman. You don’t have anyone who is a member of your 
association who is competing with Armour or Swift, do you? 
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Mr. Quintan. Yes; for that I will call on Mr. Rowe. 

The CuarrMan. To what extent? 

Mr. Quinuan. May I say this before Mr. Rowe starts. As far as 
Swift and Armour are concerned, perhaps the ex: imple is not too good, 
becau: eat ee un ies who are under the consent decree— 

The Cuatrman. That is the reason I pic ked out these two companies. 

Mr. QuINLAN. And that prohibits them from going into the retail 
level of meat distribution, and also prohibits them from engaging in 
production or distribution of a long list of so-called unrelated lines of 
products. 

The CrarrMan. That is right. 

Mr. Quintan. But they still do compete, I believe, with the whole- 
sale grocers as to some commodities which are not prose ribed by that 
consent decree. And there are only four existing packers, large though 
they are, that are under that consent decree, and there are many pac ‘kers 
that are not under that consent decree. 

The Cuarrman. I understand. The actual situation is that some of 
your ¢ lients ms Ly compe te with some of the packers ¢ 

Mr. Quintan. That is right. And we want the packers to be under 
the same rules of enforcement that we are under, that is our whole 
point. 

The Cnatrman. If one of your clients starts out to process meat, 
then that function should be put in the USDA along with similar fune- 
tions of other companies. 

Mr. QuiIntan. It is not the processing of meat, Mr. Chairman, that 
we are talking about, it is the wholesale distribution of meats, meat 
products, and the other things enumerated here in which wholesale 
grocers are engaged in competition with those who qualify as packers, 
and as to which wholesale grocers are under the strong ‘enforcement 
agency, the Federal Trade Commission, and the packers are under a 
different setup which is not effective. 

The CuarrmMan. What is loose and vague about the law? That is 
what we are here for now, to tighten it up, if it is loose and vague and 
lacking in effective provisions. 

Mr. QuINLAN. We say that you can tighten it up and achieve a uni- 
form treatment, and therefore achieve equity, by repealing title II, 
this dead letter, which is not as definite as the antitrust laws admin- 
istered by the Federal Trade Commission, and in addition to not being 
definite, has not been actively enforced, get rid of that, and put all 
people who engage in the same lines of business under the one agency 
which Congress set up specifically for the purpose of regulating trade 
practices. 

The Cratrman. The Big Four packers are definitely under the 
order, and they would like to get out from under the order, but they 
are under the order, and they cannot go into retail competition with 
any of your clients. 

Mr. Quintan. We hope they can’t get out, Mr. Chairman, but they 
have four motions pending, asking to be let out, and that is how we 
found out about this loophole. 

The Cuarrman. Your clients are free to go into competition with 
the packers. Your clients may compete with the packers, and the 
packers may compete with you only to the extent that you become 
a competitor; isn’t that right ? 

Mr. Qurxtan. I don’t understand the chairman’s point. 
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The Cuarman. Some of your clients are going into the meatpack- 
ing, the processing business; aren’t they ? 

Mr. QuinuaAn. Not to my knowledge, but Mr. Rowe can answer that 
better than 

The Cuamman. Under the present law, if you have a store which 
wanted to buy 20 percent in a packing plant, it could get out from under 
the FTC and go under USDA; couldn’t it ? 

Mr. QuInuANn. He certainly could, and we think that is wrong. 

The Cuatrman. That is the reason we are trying to put it on a 
functional basis rather than leave it that way. 

Mr. Qutntan. Mr. Chairman, you have greatly narrowed the area 
within which there is discrimination, but you would leave it, under this 
new bill, as far as the wholesale distribution of meats, et cetera, is 
concerned. 

The Cuamman. Leave it where, in the USDA? 

Mr. Quinuan. Leave the discriminatory treatment in the whole- 

sale distribution of meats, meat-food products, and poultry products— 
I didn’t mention livestock or poultry because as a practical matter 
they would be covered anyway as a result of the other provisions of 
the act. 

But as to wholesale distribution of meats, meat-food products, live- 
stock products or poultry products, you would discriminate by sub- 
jecting competitors to 2 different sets of rules of the game, and 2 
different enforcement mechanisms, each with a whole body of statu- 
tory background and administrative and judicial interpretation and 
rulings which are a part of the law and a vital part. If you are going 
to have fair competition, you can’t have 2 different sets of rules for 
the 2 players who are playing against each other, it seems to us that 
that is a reasonable contention. 

The CuarrMan. That is what I am trying to tell you, the packers 
are not playing against the retail merchants, “they couldn’t do it, more 
of them are tied down by order. 

I asked you to name some packers definitely in competition with 
your clients, and you haven’t done it yet 

I will call on Mr. Rowe. 

Mr. Rowe. I can give you a list of meat product items that are han- 
dled by wholesale grocers. 

The Cuarrman. Sure. I won’t need that. It would just be bur- 
dening the record with something which is not pertinent. 

Mr. Quintan. If you will allow us a short time to compile it, I will 
give you a list of the packers, and that list will include some ‘of the 
defendants under the consent decree who are presently engaged in 
competing with our members in respect to lines of products as to 
which they are not proscribed by the consent decree. That is in the 
survey that we made when we investigated the situation as to what 
would be the consequences of these companies being taken out from 
under the consent decree—and that was our immediate occasion for 
interest—we got some reports back from members of the United States 
Grocers’ Association complaining of certain unfair trade practices 
in which those very respondents were only recently engaged, and 
which on their face indicated prima facie violation of section 5 of 
the Federal Trade Commission Act or of the Robinson-Patman Act, 
which presumably would have been enforced had they been subject 
to Federal Trade Commission jurisdiction, as they were not. 
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So we can tell you, Mr. Chairman, that some of those very respond- 
ents are competing with ourmembers. Iam sure that there are dozens 
of other packers who are doing so. We will compile a list and file it, 
if we may have the opportunity. 

(The data referred to above is as follows :) 


UNITED STATES WHOLESALE GROWERS’ ASSOCIATION, INC., 
Washington, D. C., August 5, 1957. 
Hon. Haron D, CooLey, 
Chairman, House Agriculture Committee, 
United States House of Representatives, Washington, D. C. 

Dear Mr. Coorey: This letter is in response to your request of Mr. William A. 
Quinlan, general counsel of our association, and myself, during our testimony 
before the House Agriculture Committee, July 31, 1957, that our association 
furnish the committee names of meatpackers who are in competition with 
wholesale grocers. 

It has been our understanding that most meatpackers, as is true of most food 
and grocery manufacturers and processors, sell directly at least to various chains 
or other large retailers, and therefore compete with wholesale grocers through 
whom their same products are distributed. 

However, to check this understanding we have sent the following telegram to 
a number of wholesale grocers : 

“Re bills to transfer meatpacker jurisdiction from Agriculture to FTC please 
wire us collect day or night letter names of your meatpacker suppliers who sell 
also direct to your retail outlets same canned meats or other such products.” 

In reply to that telegram, we received communications to date from 7 of our 
members in 7 different States who name 1 or more of the following meatpackers : 

Armour & Co., Swift & Co., Hormel & Co., Krey Packing Co., Dubuque Packing 
Co., Cudahy Packing Co., Rath Packing Co., Oscar F. Mayer & Co., John Morrell & 
Co., Kingan & Co., division of Hygrade Food Products Corp., R. L. Zeigler, Bryan 
Bros. Packing Co., Wilson & Co. 

From one of our other members we have information that Swift & Co. reserves 
some canned meat items for distribution solely through such member. From 
another of our members, we have information that in his section, Swift, Armour, 
and Wilson sell canned meats through wholesale grocers only. 

The Agricultural Research Service of the United States Department of Agri- 
culture, issued a list of “meat inspection establishments” corrected as of May 
31, 1957. The names of some such establishments carry an asterisk which indi- 
cates they conduct slaughtering. We are informed by Dr. A. V. Miller, director, 
Meat Inspection Division of the Agricultural Research Service, that the “meat 
inspection establishments” which do not carry the asterisk process one or more 
of the following items : Smoked, cured, salt, canned meats. 

The list is comprised of 370 different companies who are at least potential 
competitors of wholesale grocers in their sale of the products named. 

Sincerely yours, 
R. H. Rowe, 
Vice President and Secretary. 

The Cuairman. Do you know of any complaint that has been filed ? 
You say you have received these complaints. I don’t question that at 
all, but have you filed complaints with the FTC or the USDA? 

Mr. Qurnian. No, sir; and I will explain why we did not, because 
again this legislative proposition had not become active. At that 
point we were interesting ourselves only in the motions which had 
been filed by the respondents asking to be let out from under the 
consent decree. And we wished to gather information both for our- 
selves and to submit to the Department of Justice as to what the con- 
sequences would be if the consent decree were relaxed. 

Now, about the same time, and in investigating those probable 
consequences, we learned of this loophole. 

The Cuarrman. Did your clients oppose the lifting of that order? 

Mr. QuINLAN. Yes,sir. 
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The Cuarrman. The modification of the order ? 

Mr. QuInuan. Yes, sir. 

The Cuarrman. So your clients want to keep the packers in harness, 
so that they cannot go into the retail business. 

Mr. Qurntan. We want to keep the four packers, Mr. Chairman, 
who have proved to be bad actors, under those restrictions. 

The Cuarrman. No; there were no unfair trade practices involved 
in that controversy. 

Mr. Qurntan. Yes; there were. In its opinions the Supreme Court 
expounded at length upon their destructive trade practices as a basis 
of the need of keeping them under these especially stringent restric- 
tions, which are more stringent than the restrictions 

The Cuarrman. That was twenty-odd years ago. 

Mr. Quinuan. More stringent than the restrictions imposed by 
statute upon others who have not been found guilty. 

The Cuarmman. That was 30 years ago. 

Mr. Qutntan. That is right. 

The Cuarrman. They have been under that order for many years. I 
am not aware of any case where they violated the order, and after being 
under it 30 years they want to get out, and your clients object to their 
getting out from under the order. So we have four packers tied by an 
order, and all the rest of the packers free. You want to keep them tied, 
keep them off of your business, but you want to be perfectly free to 
swallow upa packer any time you w ant to swallow him up. 

Mr. Qurntan. Mr. Chairman, we want those four respondent pack- 
ers who have conducted themselves, although many years ago, in such 
a way as to call for a consent decree kept under that decree unless they 
carry the burden of proof, of giving sufficient assurance that they won’t 
repeat their unlawful, destructive acts if the decree is modified. 

The Cuarrman. If they have been under that death sentence for 30 
years and haven’t been executed in 30 years, it seems to me that the 
suspension has been quite long enough. 

Mr. Qutnuan. Well, the character of a consent decree is not merely 
punitive, may I respectfully submit, Mr. Chairman; the basic purpose 
of a consent decree is to tie the hands of people who have proven to be 
such bad actors that their particular hands must be tied beyond the 
extent to which the ordinary laws tie the hands of their competitors. 

The Cramman. You don’t think that they should run in perpetuity, 
do you, for 30 years, when the meat industry has developed a thousand- 
fold since that decree ? 

Mr. Quintan. I believe most consent decrees are of permanent dura- 
tion, Mr. Chairman, but that doesn’t mean that the decree can’t be 
modified, if there is sufficient assurance given that there won’t be dam- 
age to the public interest as a result. And as of now—we have no 
desire to insist that anybody be kept under unnecessary restrictions— 
but we have not been persuaded ourselves that there won’t be damage 
to the food industry, and undue damage, if that consent decree is 
relaxed at this point, because those companies are extremely large and 
powerful, and they among other things are asking to be allowed to go 
into the retail level of food distribution. 

Now, if they can do that and buy up retail food chains and con- 
trol—— 

The CuatrmMan. Let me interrupt. I don’t think there is a man 
on this committee who wants that to happen. It seems to me that 
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you are unduly alarmed or apprehensive about something, and you 
talk about what you see in this bill, but I want to ask you whether you 
have a grievance? Do you have a single client right now who has 
any sort of grievance against any packer, large or small ¢ 

Mr. Qurnian. We say, Mr. Chairman, that even without having to 
prove actual damage in even one specific case, we have a grievance, if 
there is one set of rules applied to us which is not applied to those with 
whom we compete. We believe that grievances are inherent in that 
situation. ; 4. 

The Cxarrman. Why should this hard and fast punitive order be 
continued in perpetuity against 4 violators who violated the law 30 
years ago ¢ é 
~ Mr. Quintan. The consent decree, I submit, Mr. Chairman, is not 
comparable at all to the question of what should be the terms of a 
statute of general application. 

Consent decrees are applied 

The Cuarrman. That is exactly what the president of Armour said 
in this room, that they didn’t feel that they should have one rule 
applied against them for 30 years which is not applicable to the 467 
small companies represented here by Mr. Liljenquist. 

Mr. QuIntAn. I repeat, you cannot compare the terms of a statute 
of general application with a consent decree, because a consent decree 
is a judicial measure which is applied to people who show by their 
actions that they provide such a threat to the general welfare that 
they must have special individual restrictive treatment to keep them 
from doing such damage. That is the theory of the consent de- 
cree, Mr. Chairman, and there is no inequity in that. You might 
say it is inequitable to have one man in jail and the other outside, but 
when you realize the occasion for him being there, then you see that 
that is not inequitable. But it would be inequitable when you enact 
a statute as to those two men which is going to provide a different set 
of rules for this man and then a different set of rules for the second 
man. I don’t believe the two are comparable. 

The CHarrman. Does the Packers and Stockyards Act fall uni- 
formly on all packers and all stockyards? Certainly upon those over 
20,000 square feet ? 

Mr. QuiInLAN. So far as concerns those who are classified as packers, 
I recall no way that it doesn’t fall uniformly on the packers them- 
selves. But the discrimination is between the packers and others. 

The Cratrman. What we are talking about doing now is to say to 
make it fall uniformly on all packers of all sizes, the little ones and the 
large ones. Don’t you agree that should be done? That is one thing 
that is proposed in this bill. 

Mr. Quinn. I don’t understand your point, Mr. Chairman. 

The CuatrmMan. I meant to say stockyards. We are considering 
now the advisability of amending the law so as to do away with that 
20,000 square feet provision, and to make all stockyards, large and 
small under the Packers and Stockyards Act. Don’t you agree with 
that? 

Mr. Qurntan. As to title IIT, which deals with stockyards, Mr. 
Chairman, our association is not concerned, so that my reaction would 
be purely a personal one, from someone who has no direct interest in 
that matter at all. I would say that the ideas which were voiced here 
arlier today about eliminating those exemptions are good ideas. But 
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it is not the regulation of stockyards that people in the food distribu- 
tion business are concerned with. 

The Cuamman. Don’t you think that the law should be amended 
so as to do away with this 20 percent ownership provision so as to 
prevent one of your clients from getting in the packing business by 
acquiring 20 percent ownership in a small packer business somewhere 
in the country ¢ 

Mr. Quintan. We think the law should be so amended, Mr. Chair- 
man, as to apply the same rules to everybody, under the Federal 
Trade Commission, and then it wouldn’t make any difference; if any 
body wanted to acquire a 20 percent interest it would be for legitimate 
business reasons and not for the purpose of evading the antitrust laws. 

The Cuarrman. You seem to approve the argument of keeping 
packers out of the grocery business; that is all right, isn’t it 

Mr. Quintan. No, sir; I do not say that. 

The Cuarrman. Are you willing for the packers to go into the 
grocery business ? 

Mr. Quinuan. I see no reason why there should be any statutory, 
absolute prohibition of packers going into the grocery business. There 
is a reason why the four respondent packers in the packers’ consent 
decree case were prohibited Fam going into that category of certain 
products, and we think they haven’t carried the burden of proof of 
showing now that conditions have changed so that the decree should 
be lifted. But as to the packers in general who have not violated the 
law to such an extent as to be poeced under a consent decree, my per- 
sonal opinion is that it would be arbitrary and unreasonable to legis- 
late them in all cases out of any level of distribution. 

The Cuairman. In other words, you are perfectly willing for the 
467 packers described here as small packers, represented by Mr. Liljen- 
quist, to be perfectly free to go into the wholesale grocery business, but 

ou do not feel the Big Four who were offenders 30 years ago should 
ave any of the burden lifted from their backs ? 

Mr. Goirtaw. Not until they can carry the burden of proof that 
they won’t repeat the conduct which originally put them under it. 

he CuatrrMan. How long should they carry the burden of proof? 
If they have carried it for 30 years and haven't offended, it looks like 
that is long enough. 

Mr. Qurnuan. Perhaps forever, because the purpose of the decree 
is not basically punitive, it is for the purpose of protecting the public 
welfare. Pothape those packers are so big and powerful that it won’t 
ever be posive to let them out from under, I don’t know, all I do say 
is that they have not presented a case as yet 

The Cuatrman. If they have shown good behavior for 30 years, 
don’t you think they have presented a very good case ? 

Mr. Qurnztan. Perhaps their good behavior is the result of the fact 
that the consent decree has prevented them from behaving badly. 

The Cuarrman. Certainly. When you suspend a judgment in a 
courthouse, you don’t suspend it for 30 or 40 years, usually it is for 5 
years, and if his behavior remains good, you lift the sentence. 

Mr. Qurxtan. As a penalty, Mr. Chairman, but that is not the pur- 
pose of the consent decree. 

The Crarrman. The only purpose of a suspended sentence—and 
that is what that is—is to keep a man in the right path, and keep 
him from violating the law. I am not carrying the ball for the pack- 
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ers, I am confused to see why you want your client to be perfectly free 
to go out and acquire a packing plant and to start processing meat 
and competing with all the other packers. I tell you that there is a 
real fear that some of your clients will swallow up a lot of the pack- 
ers, and then the public will generally be the one to suffer. 

Mr. Qutnuan. I can honestly s say, Mr. Chairman—from my stand- 
point I can say that that fear has no substantial basis. 

The Cramman. The packers will tell you that you need not fear 
their going into the retail business, because I haven’t heard them say 
they want to go into the retail business. 

Mr. Quintan. You were asking me about the consent decree. My 
own personal feeling is that we should have a minimum of regula- 
tion, there should never be Government regulation unless there is a 
compelling reason for it, and I know of no reason, Mr. Chairman, why 
Congress should undertake by legislation of general application to 
prohibit all packers from going into some other kind of business. 

The Cuatrman. Well, if the consent decree was good in that re- 
gard as applied to the four companies, why wouldn’t it be good for 
C ongress to apply to all who are similarly engaged / 

Mr. QuInLAN. For the very reason I just expressed, Mr. Chairman, 
that there has been no reason to establish it as a matter of public 
policy, for passing a statute of general application to prohibit all 
packers from going into some other kind of business, but in that par- 
ticular case, involving those particular packers and their course of 
conduct, it was shown to the satisfaction of the court that the decree 
should be applied. As a matter of fact, the history of the case is that 
the Department of Justice was prepared to bring not a civil proceed- 
ing but criminal proceedings, and the criminal action was foregone 
because the packers presumably did not wish to defend the criminal 
action and decided that they would prefer to have a civil decree, so 
they took the decree as a mi itter of choice. 

The Cramrman. They were not prosecuted in the criminal court, 
were they / 

Mr. Quintan. No, because the packers themselves took the consent 
decree, which by its very nature was a decree which they voluntarily 
subjected themselves to. 

The Cnarrman. Allright. Thank you. 

Any further questions? 

Mr. Hagen. I would like to ask a question. 

I would like to commend the gentleman on his knowledge and 
testimony. 

First I would like to point out that Mr. Cooley is talking about a 
horse and a rabbit, the rabbit being the wholesale grocer and the 
horse being the big packers. There is no real possibility, I would 
judge, of any wholesaler, or even a group of them, commanding the 
position in the field of meat wholesaling or retailing that one of the 
Big Four or their counterparts or a ‘combination of them could 
command. 

So that it is really an academic question that he is raising. 

Mr. Quintan. You can be sure of that, Mr. Hagen. There is no 
such danger whatever. 

Mr. Hacen. I am not so sure there is not somebody on this com- 
mittee who is ‘arguing for the proposition that the Big Four should 
get out from under the consent decree into the retail business, from 
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what I should judge, contrary to the disclaimer of our chairman. It 
occurs to me that it would be advantageous to this committee if the 
representatives of the Department of Agriculture and of the Federal 
Trade Commission would submit possibly some hypothetical and pos- 
sibly somewhat real examples of some of the gray areas which would 
develop in jurisdiction under this proposal. I am certain there are 
a great many, and it would not take too much imagination to describe 
them and submit them to this committee. 

Now, there is one thing you mentioned that I am interested in. You 
stated that this statute, this Packers and Stockyards Act, in its defini- 
tion of unfair trade practices and monopoly practices, is much looser 
than the acts administered by the FTC; is that true? 

Mr. Quinuan. That is especially true as to the terms of the statute 
in the field of regulation which we think is most vital, that is, the 
regulation of pricing practices under the Clayton Act, as amended by 
the Robinson-Patman Act, both as to direct discrimination in prices 
and as to discrimination in allowances for services or facilities pro- 
vided by customers, or in providing services and facilities to customers. 

That law by its terms is a lot more definite and specific, and although 
it was subject to considerable uncertainty and confusion at the begin- 
ning, because any law that undertakes to regulate pricing practices is 
regulating a very complex thing, that uncertainty as to that law has 
been largely alleviated over the years because it has been energetically 
enforced ; it has been litigated, it has been clarified by rulings over a 
considerable period of time. 

Mr. Hagen. So if you left the packers under the sole purview of the 
Packers and Stockyards Act and merely transferred the complete 
jurisdiction of that statute to the FTC, you still would not be render- 
ing exact equality, would you? You have to make them subject to 
these other statutes. 

Mr. Quixuan. That is right. We believe it is vital that competitors 
be under not only the same enforcement agency but under the same 
set of rules. 

Mr. Hacen. Mr. Chairman, I would submit that we should ask the 
representatives of the FTC and/or the Agriculture Department, or 
both, to submit some examples of gray-area cases of jurisdiction under 
this proposed bill. 

The Gienaiica: I think it is very well that the gentleman has 
brought that question up. I have been trying to get some definite, 
specific information from the very beginning of these hearings, and 
it has been woefully short. 

If Mr. Quinlan could do that, the Federal Trade Commission could 
give us some hypothetical cases, it might be very helpful to the com- 
mittee. 

Mr. Hacen. We have the meat-ball-and-spaghetti example. 

The CuarrMan. Spaghetti is a different thing from a meat ball. 

Mr. Hagen. Exactly. 

The Cuatrman. Well, Mr. Quinlan made the same thing sound so 
ridiculous when he said to put spaghetti and meat balls in Agriculture, 
and chicken soup goes one way and tomato soup the other. Maybe you 
are right. 
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Mr. Quinn. I do not think there is any question about that, Mr. 
Chairman. 

Mr. Hacen. Would you submit examples of jurisdiction under this 
proposed legislation ? 

Mr. Kinrner. Yes, sir, we will. Those are two examples we had in 
mind. 

The CuarrMan. You said packers, by virtue of the fact that they are 
packers, are exempt from any of the antitrust laws. 

Mr. Quintan. Under the present legislation, the present existing 
statutes, Mr. Chairman, the result of our study is this: 

First, it is clear beyond question that they are exempt from the 
jurisdiction of the Federal Trade Commission under section 5 of the 
Fede ‘al Trade Commission Act, which generally prohibits unfair 
methods of competition or unfair or deceptive acts or practices in 
interstate commerce, including various kinds of practices such as sell- 
ing below cost with the intent “and effect of injuring competition; also 
including false or deceptive advertising; also including violations of 
the Sherman Act, conspiracies in restraint of trade, as t ir as enforce- 
ment by the Federal Trade Commission is concerned. 

The Cuarrman. Well, they are not exempt from the Sherman Act 
or the Clayton or Robinson-Patman Acts. 

Mr. Quintan. I was about to get to that, Mr. Chairman. 

The thing I just stated, I believe, is completely clear. 

Now, there is some question as to whether they are also e xempt from 
the jur isdiction of the Federal Trade Commission under the ( ‘layton 
Act, which includes the Robinson-Patman Act and the merger provi- 
sion and the tie-in provision, and interlocking directorates, although 
I think it is almost beyond argument, in view of the provision in sec- 
tion 406 (b) of the Packers and Stockyards Act which, by implica- 
tion at least, indicates that the intent was to relieve persons defined 
as packers or poultry dealers from the jurisdiction of the Commission 
under the Clayton Act as well as under the Federal Trade Commission 
Act. 

Finally, I believe—and this is wide open for argument—that entirely 
aside from the question of the jurisdiction of the Federal Trade Com- 
mission, there 1s even a substantial question as to whether persons 
defined as packers are subject at all to the provisions of the Federal 
Trade Commission Act or the Clayton Act. Because I think it could 
be argued that since Congress dealt with that same general field of 
trade practices, although in quite a different way, in section 202 of the 
Packers and Stoc kyards Act, that, by implic ation, it meant to exclude 
packers from the Federal Trade Commission and Clayton Acts, and 
not just from the jurisdiction of the Commission under those acts. 

We have no decisions on that, one way or the other. There is a 
court of appeals opinion in the United Corp. case, there is dicta in 
that opinion which you could cite in support of an argument that 
Congress intended to take them out entirely from those other statutes, 
because the court points out the thing we have been talking about, 
that you have confusion when you have different. rules, and you ought 
to know what rules you are under. That is dicta, however, by the 
court, because the case actually was a case under section 5 of the 
Federal Trade Commission Act 
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So I say that is an open question. But the fact that it is open is 
a discouragement to effective enforcement, and a source of confusion 
to people in the food business. 

The CuarrmMan. Let me interrupt, if you will, because we have 
to answer this rolleall. Mr. Poage is on the way over here. It is an 
automatic rolleall vote. 

Off the record. 

(Discussion off the record. ) 

Mr. Quinuan. Thank you very much, Mr. Chairman. 

The Cuatrrman. Thank you very much. 

(Whereupon, at 3:45 p. m., the committee recessed, to reconvene 
at 10a. m., Thursday, August 1, 1957.) 
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THURSDAY, AUGUST 1, 1957 


House or REPRESENTATIVES, 
CoMMITTEE ON AGRICULTURE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10: 10 a. m., in room 1310, 
New House Office Building, Harold D. Cooley (chairman) presiding. 

The Cuairman. The committee will please be in order. 

Mr. Aled P. Davies, will you come around, please? 

Mr. Davies. Mr. Chester “Adams, our lawyer from our staff in Chi- 
cago is with me. 

The CuarrmMan. We are glad to have you with us this morning. 
Will you please identify yourselv es for the members of the commit- 
tee and the record. 

Mr. Davies. My name is Aled P. Davies. I am director of the de- 
partment of livestock of the American Meat Institute, and this is Mr. 
Chester Adams who is the legal officer from Chicago, and on the staff 
of the institute. 

I have a prepared statement. 

The CuarrMan. You may proceed. 


STATEMENT OF ALED P. DAVIES, DIRECTOR, DEPARTMENT OF 
LIVESTOCK, AMERICAN MEAT INSTITUTE, ACCOMPANIED BY 
CHESTER ADAMS, COUNSEL 


Mr. Davies. In further reference to H. R. 7743 and recent proposals 
made by the Livestock Subcommittee of the House Committee on 
Agriculture: 

There is no need here for further detailed discussion of matters tes- 
tified to by the American Meat Institute both before this committee 
and other congressional committees. We have registered opposition 
to proposals to transfer jurisdiction over the meatpacking industry 
from the Secretary of Agriculture to the Federal Trade Commission. 

It suffices to say that need for the transfer has not been demonstrated 
successfully by proponents of such action. Allegations made against 
the meat industry is the proponents of transfer have proven “to be 
false. 

The only possible reason for any amendments or change in the 
Packers and Stockyards Act may be because of the situation created 
by the initial decision of a hearing examiner of the Federal Trade 
yommission in the matter of Food Fair Stores, Inc., where the ex- 
aminer held that Food Fair Stores, Inc., is a meatpacker because it 
owns a packinghouse and is not subject to the jurisdiction of a Fed- 
eral Trade Commission. 
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The American Meat Institute favors adequate and effective regula- 
tion of the trade practices of the packing industry and it also favors 
adequate and effective regulation of the trade practices of nonpack- 
ers. We believe that H. R. 7743 clarifies that situation. 

However, the committee’s proposals are now before us. The com- 
mittee must recognize that time has been lacking to conduct a thor- 
ough review of the full implications of its proposed amendment to 
the Packers and Stockyards Act. Accordingly, we request the oppor- 
tunity to file a supplemental statement after the final draft has been 
made of the committee’s proposal. 

The position of the American Meat Institute primarily is that meat- 
acking is an inseparable part of agriculture. That belief is shared 
y the following 21 livestock and farm organizations, who have, by 

resolution, opposed the transfer of the meatpacking industry to the 


FTC: 


American Farm Bureau Federation 
American National Cattlemen’s Association 
American Stockyards Association 

Arizona Cattle Feeders Association 
California Cattle Feeders Association 
California Farm Bureau 

Corn Belt Livestock Feeders Association 
Idaho Cattlemen’s Association 

Kansas Livestock Association 

Minnesota Farm Bureau 

Missouri Livestock Association 

Montana Stock Growers Association 

The National Grange 

New Mexico Cattle Growers Association 
North Dakota Stock Growers Association 
Oregon Cattlemen’s Association 

Texas and Southwestern Cattle Raisers Association 
Washington Cattlemen’s Association 
Nebraska Stock Growers Association 
Colorado Cattlemen’s Association 

Some of the many people on the other side who oppose this trans- 
fer seem to have only limited interest in this question. Those in the 
list read have a direct interest in it. 

Tosummarize: 

(1) Agitation for the transfer of the meatpacking industry from 
the USDA to the FTC was based on unproven allegations, distor- 
tions, half-truths, and, at best, misunderstandings and misinformation. 

(2) The proponents have not proven that such a transfer would 
be to the benefit of either the producer of livestock or the consumer 
of meat. 

(3) It is just not true that there is monopoly in the meat industry 
and that major packers have been growing at the expense of little 
packers. 

(4) The possible twilight zone created by an initial decision of a 
Federal Trade examiner should be clarified. 

(5) The fundamental principle in adopting the Packers and Stock- 
yards Act in the first place was to protect the producer by placing 
regulation of all the activities of a packer in the Secretary. We be- 
lieve in that philosophy, and urge that original jurisdiction of a 
packer’s activities remain with the Secretary. 

(6) In the draft now before us, which we have not had sufficient 
time to fully analyze and check, we feel that there is danger in trans- 
ferring a part of the jurisdiction to the FTC of the packing industry. 
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It adds confusion and undoubtedly will add cost to companies doing 
business in these commodities, and naturally by the very nature of 
the business, added unnecessary costs are reflected in the prices paid 
for livestock or the prices paid for meat, depending upon the supply 
situation. 

To the extent that this bill retains primary jurisdiction over the 
activities of the meatpacking industry in the Department of Agri- 
culture, we are in accord with it. 

There was an extended discussion of coupons yesterday morning. 
The point was not mentioned that the Western States group recently 
complained to the Department of Agriculture about the use of cou- 
pons in the meat business as an unfair-trade practice. 

They were told by the Department of Agriculture that both the 
Department and the FTC, with which the Department conferred, 
saw nothing illegal about the use of coupons in the particular use 
complained about. It is well known that coupons are in wide use in 
the food industry, especially in those areas under the jurisdiction 
of the FTC. 

I believe this committee has on its record a copy of the letter to 
which I have referred. 

On the question of first processing, we wish to point out that there 
are several stages of processing in the meatpacking industry. 

For example, one packer may slaughter, dress, and process, each 
representing a distinct process. Some packers only slaughter and 
dress livestock. They may sell the carcasses to boners, who perform 
the boning operation, and, in turn, sell the boned meat to concerns 
which may make sausage and then slice the sausage before selling it 
to retailers. Thus, several steps of processing are involved wholly 
within the meatpacking areas. 

The CHatrman. We thank you very much for your appearance and 
for your statement. 

You made the statement that— 

The only reason for any amendments or change in the Packers and Stockyards 
Act may be because of the situation created by the initial decision of the hearing 
examiner of the Federal Trade Commission in the Food Fair Stores, Ine. 

If I understand it, regardless of that controversy, the hearing ex- 
aminer made the decision, and that is what you refer to as the “initial 
decision” ? 

Mr. Davies. That is right. 

Mr. Cuatrman. You know, no final judgment has been rendered. 

Mr. Davies. No. And furthermore I am not a lawyer, but I under- 
stand that in a very similar case, the Carnation case, another exami- 
ner has made a completely different decision from this one. Neither 
one has been adjudicated by the Federal Trade Commission. 

The Cratmrman. The examiner did hold that Food Fair Stores, 
Tne., was a meatpacker, because it owned a packinghouse ? ; 

Mr. Davies. That is right. 

The CHarrmMan. What are the other issues involved in that con- 
troversy? I haven’t had an opportunity to familiarize myself with 
all of the phases of it. Do you know? 

Mr. Apams. I believe that the question was one of inducing the dis- 
crimination in prices from suppliers. 

The CuamMan. We will go off the record. 

( Discussion off the record. ) 

The Cuarmman. Mr. Kintner’s statement will be on the record. 
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STATEMENT OF EARL W. KINTNER, GENERAL COUNSEL, FEDERAL 
TRADE COMMISSION 


Mr. Kintner. The Food Fair case involves an alleged violation 
of section 5 of the Federal Trade Commission Act charging Food 
Fair with unfair trade practices. 

The Cuatrman. Do you know what the alleged trade practices 
were ? 

Mr. Kintner. They were, as I recall, alleged price discrimination 
in various categories. 

The Cuarrman, In that proceeding ? 

Mr. Kintner. The charge was in fact the inducing of the discrim- 
inatory prices. 

The Cuamman. Was that instituted by the Federal Trade Com- 
mission ? 

Mr. Kinrner. By the Federal Trade Commission—it is their pro- 
ceeding. 

The Cuarrman. The Food Fair Stores sought to escape the provi- 
sions of the Federal Trade Commisison Act and established the fact 
that they owned a packinghouse, and therefore would come under 
the USDA? 

Mr. Kintner. That is correct. 

The Cuamman. That is where it stands at the moment? 

Mr. Kintner. Yes. Presently, before the full Federal Trade Com- 
mission on appeal from the hearing examiner’s initial decision adverse 
to the Commission counsel. 

The Cuarrman. It is appealed to the Federal Trade ¢ Yommission ? 

Mr. Kintner. That is right. The full Commission. 

The Cuatmrman. The full Commission ? 

Mr. Kinrner. Yes. 

The Cuatrman. Do you have any idea when the final decision will 
be rendered ? 

Mr. Kintner. I would hope that there will be a decision forth- 
coming sometime in the fall. However, it presents a very difficult 
problem and the Commission may find it necessary to take more time 
than is normal on this type of case. 

The Cuatrman. You might say that is like an interlocutory order 
of some sort ? 

Mr. Kintner. Under our rules of practice, the initial decision be- 
comes final unless one party or the other-—— 

The CHatmrMan. ee 

Mr. Kintner. Appeals to the full Commisison. And in this case 
the counsel for the Cdaumilanlon and for the complainant, in the Bu- 
reau of Litigation appealed to the Commission from the hearing 
examiner’s decision which, of course, places the matter on the Com- 
mission’s docket for review. 

The Cuatrman. This controversy grew out of some kind of trans- 
action at the retail or wholesale level ? 

Mr. Krntner. The jurisdiction attached by reason of sales in 
commerce with what might more farily be termed “the wholesale 
Jevel.” It involved the purchase of commodities by the Food Fair 
chain for sale in its retail stores. 

The practices were not those at the retail level but in the pur- 
chase of the products for resale at the retail level. 
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Mr. AnprESEN. Will you yield? 

The CHairMAn. Yes. 

Mr. Anpresen. Was the complaint that the purchase was made by 
Food Fair from other packers or from its own packing plant? 

Mr. Kinrner. Purchasers from suppliers from whom the Food Fair 
chain was purchasing its commodities for resale in its retail stores. 

Mr. Anpresen. Well, then, these purchases were mainly outside of 
its own organization ? 

Mr. Krxtner. Yes. The sellers were outside of the Food Fair 
| organization. 

Mr. Anpresen. And the complaint was that these outside meat 
dealers or food dealers gave an unfair advantage or made a lower 
price to Food Fair than they did to others ? 

Mr. Kintner. Yes. In essence the complaint charged that Food 
Fair was inducing the suppliers to give to it discriminatory prices. 
The complaint would speak for itself. 

I will be very happy to furnish a copy of the complaint and the 
examiner’s decision for the record if you so desire. 

The Cnarrman. Mr. Heimburger has given me a copy of the deci- 
sion, and for the information of the committee it might be well for us 
to insert this in the record at the end of Mr. Davies’ testimony. 

Mr. Kintner. I would appreciate your doing that, rather than my 
characterizing the complaint from my memory. 

The Cuatrman. This speaks for itself. The examiner sets forth a 
summary of his decision. 

Mr. Kintner. That is correct. 

The Cuatrman. Without objection I will ask the reporter to include 
this in the record. 

(The initial decision in the matter of Food Fair Stores, Inc., docket 
No. 6458, is as follows:) 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
DOCKET NO. 6458, FILED APRIL 11, 1957 
IN THE MATTER OF Foop Farr Stores, INc., A CORPORATION 
INITIAL DECISION 


Frank Hier, Hearing Examiner. 

Andrew C. Goodhope, Frederic T. Suss, and Alvin C. Edelson, counsel sup- 
porting the complaint ; 

Stein, Stein & Engel, by Howard Engel, Jersey City, New Jersey, Gravelle, 
Whitlock & Markey, by Louis A. Gravelle, and Howrey & Simon, by David C. 
Murchison, Washington, D. C., counsel for the respondent. 

In the midst of proof taking to support the allegations of the complaint, and 
immediately subsequent to the issuance by the Commission of amended com- 
plaint, respondent, by counsel, moves for complete dismissal for lack of juris- 
diction. Since jurisdiction can be questioned at any time and is not conferred 
by consent, waiver, or failure to raise the point, at any previous time, the 
motion is timely and proper. The ground of the motion is that respondent’s 
acts and practices, including those challenged by the complaint herein, are in 
the exclusive jurisdiction of the Secretary of Agriculture because respondent 
is subject to the Packers and Stockyards Act of 1921, U. S. C., 191 et seq. 

Respondent herein is a supermarket grocery chain of 238 stores located along 
the Atlantic Seaboard from New England to Florida, selling a full line of grocery 
| and household products including fresh and canned meat and meat products. 
| Its gross sales were about $475,000,000 for the fiscal year ending April 28, 1956. 

It was organized about 1933. The charge against it in this proceeding is that it 
knowingly induced and received from suppliers advertising allowances which 
those suppliers had not made available on proportionately equal terms to all 
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of their other customers competing with respondent in the retail sale of such 
suppliers’ products and that respondent knew this. In short, that respondent 
knowingly induced a violation of section 2 (d) of the Clayton Act by its suppliers. 

On July 13, 1945, respondent acquired a meatpacking plant at 406 Allen Street, 
Elizabeth, New Jersey, at which place it has since slaughtered livestock and 
prepared same for consumption, selling and shipping in commerce to the extent 
of $25,000,000, or 95,000,000 pounds, for the fiscal year ending April 28, 1956. 
Respondent’s investment in said plant is $2,700,000. The products thereof are 
federally inspected and respondent is listed and licensed by the Department of 
Agriculture as a packer. Counsel supporting the complaint concedes that “to 
the extent it operates its meatpacking plant in Elizabeth, New Jersey,” respond- 
ent is a packer within the statutory definition set out in 7 U. S. C. 191, 42 Stat. 
160, which reads as follows: 

“When used in this chapter— 

“The term ‘packer’ means any person engaged in the business (a) of buying 
livestock in commerce for purposes of slaughter, or (b) of manufacturing or pre- 
paring meats or meat-food products for sale or shipment in commerce, or (c) 
of manufacturing or preparing livestock products for sale or shipment in com- 
merce, or (d) of marketing meats, meat-food products, livestock products, dairy 
products, poultry, poultry products, or eggs, in commerce; but no person en- 
gaged in such business of manufacturing or preparing livestock products or in 
such marketing business shall be considered a packer unless— 

“(1) Such person is also engaged in any business referred to in clause 
(a) or (b) of this section, or unless 

“(2) Such person owns or controls, directly or indirectly, through stock 
ownership or control or otherwise, by himself or through his agents, servants, 
or employees, any interest in any business referred to in clause (a) or (b) 
of this section, or unless 

“(3) Any interest in such business of manufacturing or preparing live- 
stock products, or in such marketing business is owned or controlled, directly 
or indirectly, through stock ownership or control or otherwise, by himself 
or through his agents, servants, or employees, by any person engaged in any 
business referred to in clause (a) or (b) of this section, or ‘unless 

“(4) Any person or persons jointly or severally, directly or indirectly, 
through stock ownership or control or otherwise, by themselves or through 
their agents, servants, or employees, own or control in the aggregate 20 
per centum or more of the voting power or control in such business of manu- 
facturing or preparing livestock products, or in such marketing business 
and also 20 per centum or more of such power or control in any business 
referred to in clause (a) or (b) of this section. Aug. 15, 1921, c. 64, § 201, 
42 Stat. 160.” 

Section 406 (b) of that same statute (7 U. S. C. 227, 42 Stat. 169) provides 
“on or after the enactment of this Act, and so long as it remains in effect, the 
Federal Trade Commission shall have no power or jurisdiction so far as relating 
to any matter which by this Act is made subject to the jurisdiction of the 
Secretary, except in cases in which, before the enactment of this Act, complaint 
has been served under Section 5 of the act entitled ‘An Act To create a Federal 
Trade Commission, to define its powers and duties, * * *’ and except when the 
Secretary of Agriculture, in the exercise of his duties hereunder, shall request 
of the said Federal Trade Commission that it make investigations and report 
in any case (August 15, 1921, Chapter 64, Section 406, 42 Stat. 169; 7 U. S. Code, 
Section 227).” The two exceptions mentioned in the above code section are ob- 
viously inapplicable to this proceeding and it will be noted that the jurisdictional 
exclusion is as “to any matter which by this Act, is made subject to the juris- 
diction of the Secretary * * *.” 

The matter above referred to is obviously that which is contained in Sec- 
tion 202, 7 U. S. C. 192, of that Act which reads as follows: 


Unlawful Practices Enumerated 

It shall be unlawful for any packer or any live poultry dealer or handler to: 

(a) Engage in or use any unfair, unjustly discriminatory, or deceptive prac- 
tice or device in commerce; or 

(b) Make or give, in commerce, any undue or unreasonable preference or 
advantage to any particular person or locality in any respect whatsoever, 
or subject, in commerce, any particular person or locality to any undue or un- 
reasonable prejudice or disadvantage in any respect whatsoever; or 

(c) Sell or otherwise transfer to or for any other packer, or any live poultry 
dealer or handler, or buy or otherwise receive from or for any other packer or any 
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live poultry dealer or handler any article for the purpose or with the effect of 
apportioning the supply in commerce between any such packers, if such appor- 
tionment has the tendency or effect of restraining commerce or of creating a 
monopoly in commerce ; or 

(d) Sell or otherwise transfer to or for any other person, or buy or other- 
wise receive from or for any other person, any article for the purpose or with 
the effect of manipulating or controlling prices in commerce, or of creating a 
monopoly in the acquisition of, buying, selling, or dealing in, any article in 
commerce, or of restraining commerce ; or 

(e) Engage in any course of business or do any act for the purpose or with 
the effect of manipulating or controlling prices in commerce, or of creating a 
monopoly in the acquisition of, buying, selling, or dealing in, any article in 
commerce, or of restraining commerce ; or 

(f) Conspire, combine, agree, or arrange with any other person (1) to appor- 
tion territory for carrying on business in commerce, or (2) to apportion pur- 
ehases or sales of any article in commerce, or (3) to manipulate or control 
prices in commerce ; or 

(g) Conspire, combine, agree, or arrange with any other person to do, or aid 
or abet the doing of, any act made unlawful by subdivisions (a)—(d) or (e) of 
this section. 

Obviously the above broad proscriptions include the charge of the complaint 
here. There follows detailed provisions for complaint, answer, hearing, deci- 
sion, and order by the Secretary of Agriculture with right of appeal therefrom 
to the United States Circuit Court of Appeals—procedure closely following that 
of the Federal Trade Commission (7 U. S. C. 193-4—5) and indeed there is a 
separate general provision (7 U. 8. C. 222) adopting for the use of the Secretary 
of Agriculture in the enforcement of the Act, all of the implementing provisions 
of the Federal Trade Commission Act. It was probably this which led the 
Fourth Circuit Court of Appeals in United Corporation et al. v. F. T. C. (110 F. 2d 
473), to say: 

“It was doubtless because plenary power over the unfair trade practices of 
packers had been vested in the Secretary of Agriculture by the Packers and 
Stockyards Act and the Meat Inspection Act, that Congress withheld jurisdiction 
over packers from the Federal Trade Commission. (nly confusion could result 
from an overlapping jurisdiction, as this case well illustrates.” 

On the basis of the above, counsel for respondent contends that it has an in 
personam immunity from supervision, investigation, or correction by the Federal 
Trade Commission, being, by reason of its packing activities, subject in all of 
its operations exclusively to the jurisdiction of the Secretary of Agriculture. In 
a word, once in grace, always in grace. Counsel supporting the complaint, on 
the other hand, contends that the exclusive jurisdiction of the Secretary of 
Agriculture is not personal, but is only as to matters given to him exclusively, 
and that the acts and practices of respondent challenged in the instant pro- 
ceeding are not such a matter. His argument, so far as the examiner understands 
it, proceeds as follows: 

(a) The Packers and Stockyards Act was aimed directly against the 
five big packers who, in 1917, handled 70.5 of all animals slaughtered under 
Federal inspection. 

(b) That these same five packers were under a 1920 consent decree for- 
bidding them to engage in the retail distribution of grocery products includ- 
ing meat or meat products. 

(c) That, therefore, the Packers and Stockyards Act was and is confined 
in its operation to slaughtering, processing, preserving, selling, and shipping 
meat and meat products in commerce, and does not cover the retail distri- 
bution thereof. 

(d) Therefore, there was never conferred on the Secretary of Agriculture 
any jurisdiction whatever over the retail activities of any business coming 
within the statutory definition of packer, and, therefore, he has no juris- 
diction over the great bulk of respondent’s acts and practices. 

The above quoted statutory provisions are clear and unambiguous and would 
seem to this hearing examiner to require no resort to legislative history for 
clarification. But all counsel seem to think the contrary, and quote extensively 
from that legislative history to sustain their conflicting contentions. 

Without extensive quotations from that legislative history, it is plain there- 
from that while the consent decree of 1920, which barred the five major packers 
from engaging in most retail operations, was in the mind of Congress in 1921, 
it is also clear that Congress was legislating for all businesses doing any meat- 
packing whatsoever, that the bill was intended to reach and regulate all phases 
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of the business of any person, firm, or corporation engaged in meatpacking to 
any extent whatever, that the problem of “unrelated activities” was squarely 
before Congress and thoroughly considered, that the statutory definition of 
“packers” in Section 201 of the Act (7 U. 8S. C. 191) was made designedly broad 
so as to include all within its terms, “whatever the ramifications of his business, 
and whatever the form of corporate organization adopted,” or “if such person 
has an interest in a packing business, as [above] defined or if a packer has any 
interest in his business.” It is apparent that Congress was not legislating in a 
1921 vacuum, but was legislating for the future and for an industry, and was 
keenly aware of extensions into other fields, and of other firms entering into the 
packing field. There is no evidence in this legislative history that the Act was 
intended to be confined to those whose sole or primary business was meatpacking. 
On the contrary, the House of Representatives was pressured by the Farm 
Bureau to narrow the definition of “packer” to just manufacturing or preparing 
meats and meat products for sale—in other words, just to meatpacking—but 
this was flatly rejected—the expressed intention then being ‘to relieve from 
regulation (by the Secretary of Agriculture) those outside industries only when 
having no affiliation with a packer.” “Affiliation” is a broad and significant word. 
Finally, on this point, it is most significant to this hearing examiner that in 
1938 when Congress was enlarging the jurisdiction of the Federal Trade Com- 
mission by adopting the Wheeler-Lea Amendment, and then having before it 
the extensive hearings preceding the Robinson-Patman Act, and their disclosure 
of new and devious anticompetitive practices which had come to life in the 
intervening years, with the knowledge of backward and forward integration 
oceurring during the 1920 decade, was most careful to except from the new 
grant of additional jurisdiction “persons, partnerships, or corporations subject 
to the Packers and Stockyards Act, 1921, except as provided in section 406 (b) 
of said Act.” This careful additional exclusion of jurisdiction, not there before 
and coming 18 years later in that setting, seems to this hearing examiner to 
refute any claim that Congress in 1921 was legislating only about five packers, 
was not legislating as to retail activities, or “unrelated operations.” It seems 
a reaffirmation of a firm intent to have the Secretary of Agriculture regulate 
all phases of any business in whatever primary field, connected in-any way, or 
operating to any degree, in meatpacking. There is, therefore, no necessity for 
deciding whether the exemption is in personam or merely in rem. 

This interpretation logically and inevitably leads, counsel in support of the 
complaint contends, to absurd results enabling any concern to choose at will the 
regulatory authority by simply acquiring or divesting itself of a packing plant. 
Or, put more crassly, by the simple expedient of buying a load of chickens, 
wringing their necks, plucking their feathers, and selling their carcasses in com- 
merce, any business in the Nation, even a tire or a battery manufacturer, for 
instance, may escape regulation of its entire business by the Federal Trade Com- 
mission, whose “expertise” in the use, for instance, of brokerage, advertising 
allowances, service grants, and other devious means of competitive favoritism, 
is widely recognized. Thus, in the instant case, alleged competitive discrimina- 
tion in the use of advertising allowances to push such nonagricultural products 
as floor wax, chewing gum, and cleaning fluid is left exclusively to the Depart- 
ment of Agriculture. No law, says counsel, should be interpreted to achieve an 
absurd result. 

The answer, of course, is that where a law is clear and unambiguous in terms, 
command, and intent, and where the latter is also clear from the legislative his- 
tory, interpretation is uncalled for and no deciding authority may interpose his 
views and interpret it away from that intent, regardless of result. The respon- 
sibility for the latter, any duty to change, as well as the sole right to change, 
lies with the enacting authority, Congress. That this is recognized by that body 
is evidenced by the recent introduction for passage by Congress of S. 1356, to 
confer on the Federal Trade Commission the very jurisdiction contended for 
here, and by the statement of its sponsor : 

“T believe it is in the public interest that Federal Trade Commission’s control 
be extended over packers who enter into other sideline businesses—businesses 
which now escape such control because of United States Department of Agricul- 
ture’s inaction, but whose competitors are subject to Federal Trade Commis- 
sion’s control. The same need for public control applies to food firms, especially 
food chains, which can now acquire packing plants, or a substantial interest in 
one, and thus escape Federal Trade Commission’s supervision over their entire 
operations.” 
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Despite distinctions of counsel, which are really not actual differences, the 
views expressed, and the language used in United Corporation et al. v. F. T. @. 
(110 F. 2d 473 (C. C. A. 4) (1940) ) and Docket 6409, Armour & Company (March 
30, 1956, are consonant with and, it is believed, fully support the views expressed 
and the conclusions reached here, and these are precedents by which this hear- 
ing examiner is, of course, bound. 

Express findings on this motion then are: 

1. Respondent comes within the definition of “packer” as set out in 
7 U. S. C. 191, not only as to its Elizabeth, New Jersey, plant but as an 
entity. 

2. As such, the Secretary of Agriculture has exclusive jurisdiction of the 
acts and practices charged in the complaint to be illegal. 

3. The Federal Trade Commission has no jurisdiction thereof. 

It follows that the motion of respondent to dismiss should be, and the same 
hereby is, granted. 

Any and all requests for time to brief further the motion are denied. 


ORDER 


IT IS ORDERED that the complaint and the amended and supplemental complaint 

in this proceeding be, and the same hereby are, dismissed for lack of jurisdiction. 
FRANK HIkgR, 
Hearing Examiner. 

April 11, 1957. 

Mr. AnpresEN. I would like to ask another question. From what 
you have said, this complaint was based upon unfair practices at the 
wholesale level by outsiders of the Food Fair organization; is that it? 

Mr. Kintner. That is my understanding of it. If I might expand 
that a little bit, it charges unfair practices by Food Fair in inducing 
these discriminatory prices from its suppliers. 

The CuarrMan. May | insert this one sentence? After reciting and 
defining the operation and magnitude of the operation by Food Fair, 
indic: ating that they have stores located along the Atlantic seaboard— 
it knowingly induced and received from suppliers advertising allowances which 
those suppliers had not made available on proportionately equal terms to all 
of their customers competing with respondent in the retail sale effects of such 
supplier’s products, and that respondent knew this—in short, that respondent 
knowingly induced a violation of section 2 (D) of the Clayton Act by its 
suppliers. 

That seems to be the substance of the charge. 

Mr. Kinrner. In essence the Food Fair Stores are securing better 
deals from their suppliers than the suppliers are giving to other com- 
peting concerns. That is it. 

Mr. Anpresen. May I ask counsel this: Is there any Federal law 
which prohibits any body from trying to sell the seller at a lower price? 

Mr. Kintner. Yes,sir. The Robinson- Patman Act prohibits it un- 
der certain circumstances. 

Mr. ANnpreEsEN. That is against the seller? 

Mr. Kinrner. Against the seller. And there is also a section of 
the statute which prohibits a buyer from inducing discriminatory 
practices. 

Mr. AnpresEN. But there must be a completion of the transaction. 
So in order to have a violation of the law the seller must be willing 
to Sy ot the buyer’s inducement ? 

CINTNER. There might be such in which the seller accords dis- 
alecnaaes prices and the buyer receives them. There might be such 
era 
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The CHarrman. The allegation is that it knowingly induced the 
supplier and received from the supplier advertising allowances. I 
presume that because of the magnitude of the operation of the Food 
Fair Co., when they call on the suppliers to bear a part of the cost 
of advertising that is done. Of course that is quite an item. 

Mr. Kinrner. That, as I understand that, is a fair statement of 
the issues involved in the case. I might add that some of these sup- 
pliers have also been sued for giving these discriminatory prices to 
the Food Fair concern. 

The Caarrman. Mr. Davies, coming back to your statement, this 
is another sentence in your statement, you say, “Need for the transfer 
has not been demonstrated by the proponents of such action.” 

Do you know of any specific case that has been presented here, or 
have you heard of any specific case, that was a reflection upon the 
USDA that there has been any dereliction on the part of the Depart- 
ment of Agriculture? 

Mr. Davirs. No, sir; I do not. 

The Cuarrman. In other words, they propose to take away the en- 
forcement provision possibility from the USDA, upon the inference 
that the USDA has neglected to perform its functions, not through 
the present administration, but going back to the days of Henry Wal- 
lace, Claude Wickard, Clinton Anderson, and Mr. Brannan—five of 
the officers involved in their administration, are involved in these? 

Mr. Davies. Yes. 

The Cuamman. And Mr. Poage says probably goes back to Henry 
Wallace the first, the inference being that our Toveeatians officials 
have been derelict in their duty. 

Mr. Davies. I would like to say I have been with the meat institute 
17 years next month, and I know from my experience in this indus- 
try, I know that the Packers and Stockyards Act has had the full re- 
spect, I assure you, of every packer and everybody who deals under 
it—the dealer or anybody else. And I know that the mere thought 
or rumor that the Packers and Stockyards Act Division is looking 
into some transactions has made some people change their minds very 
rapidly. I know that for a fact. 

The Cuarrman. In the enforcement of the Packers and Stockyards 
Act, there is not any implication that the Government agency has not 
been united about it, and while they have not had any spectacular 
trials, the evidence shown by Mr. Bucy is that they have handled more 
than 4,000 formal complaints which have been carried out. 

Mr. Davies. I think that the feeling that the Department has not 
enforced the act is erroneous, because it goes to the philosophy of the 
enforcement. 

I believe that the Department has demonstrated through the many 
years that this act has ae on the books that they believe that their 
Job is to prevent and stop illegal practices before they are made—not to 
have been made, and then have a cease-and-desist order. Their au- 
thority is paramount. They can do it. And everybody who is under 
this act—and many of the members of this committee are familiar with 
livestock transactions—knows if they are registered under this act, 
if they are meatpackers they know the power is in the hands of the 
Secretary to stop them from doing something. And therefore, the 
Department invariably, to my knowledge, when they have found some- 
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thing going on, they have told people informally, “N ow, look, there 
is something going wrong. We are looking into it.’ 

I know many times the mere discussion on the telephone has been 
sufficient to stop some action that might have been illegal if it were 
carried through. 

I think that is a good philosophy. I think it is in line with good 
government. I am told by those that are expert in the field of ad- 
ministrative law that it is recommended highly as being a very satis- 
factory method of doing it. 

Furthermore, I understand that the Federal Trade Commission 
follows that practice also. Correct me if Iam wrong. I understand 
that they do not proceed immediately with an action. They, also, 
have this informal approach to try and prevent illegal activities prior 
to their being done, which I think is sound. 

That is why the record of the Department of Agriculture does not 
look dramatic on paper. But I think that the facts which we have 
presented here demonstrate that the packing industry has not gone 
into any concentration of any economic power, there has not been 
gross monopoly, that the facts are that there are more small packers, 
and that the larger packers have receded in their respective position 
in the industry. 

There has been a healthy industry. It may be just as Mr. Heim- 
burger said, because of the very nature of the business or the phi- 
losophy of regulation that the Department has given. I think it has 
been sound and good throughout all of these administrations. 

The CHatrmMan. Returning to your statement on page 3 of your 
prepared statement, you say, speaking about the draft of the bill now 
before us: 

It adds confusion, and undoubtedly will add cost to companies doing business 
in these commodities. 

Of course, it will add cost, because we are proposing or contem- 
plating regulation on all of the stockyards, large and small. 

Mr. Davirs. Yes. 

The CuHarrman. It will cost some money. I think it would be 
three or four hundred thousand dollars, and probably 400 employees. 

How does it add confusion? The twilight zone that you refer to ? 

Mr. Davies. That is right. 

_ The Cuatrman. That is what the subcommittee tried to do, to get 


hight on. 
r. Davies. The only thing—— 

The Cuatrman. That would eliminate confusion. 

Mr. Davtes. I may get lost here. For example, you are taking away 
from the Department “of Agriculture control over the dairy products 
now in the Packers and Stoe ky: ards Act. 

Some members are in that business, and some are in the egg busi- 
ness. They have been directed and controlled by the U nited States 
Department of Agriculture through the Packers and Stockyards Act. 
You take that and give it to the Federal Trade Commission, and that 
part of their business has been removed to a new agency, which will 
cause some confusion because our whole legal staff, “for ex cample, our 
experts in the field of the Packers and Stockyards Act, might not be 
as expert in the field of the Federal Trade Commission Act. We do 
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have some confusion there; Mr. Adams, maybe, can think of some 
other reasons. 

I believe it will add some confusion when you take any part of this 
act that has been constant for 21 years on all of the activities of the 
meatpacker. That was basically the philosophy of the act. What 
this bill does is to change the philosophy of the act to follow commodi- 
ties rather than persons. 

The Cratrmin. That one proposal, apart from others, is to take 
it out from under the United States De partment of Agriculture and 
leave it under the Federal Trade Commission. 

Mr. Davies. There would be some other commodities, I presume, 
that would be transferred by the very nature of this bill. That goes 
into these livestock products which are not fully livestock products. 
Those would be going over to the Federal Trade Commission, would 
they not, if I understand the bill correc tly? 

The Cuarrman. Thank you very much. If there are no further 
questions. 

Mr. Hacen. The statement has been made that 4,000 complaints 
were registered with the United States Department of Agriculture, 
and have been settled by telephone calls or some similar informal 
method. Do you subscribe to that as a statement of fact? 

Mr. Davres. I cannot subscribe to the question, because I do not 
know whether it is 4,000 or 5,000. 

Mr. Hagen. What do you think? 

Mr. Davies. I know several have been done. 

Mr. Hagen. Several—how many are several / 

Mr. Davies. My dear Mr. Hagen, I do not know that in the 19 years 
that I have been around. I know by hearsay of many movements or 
situations that were in the eyes of the Packers and Stockyards Act 
questionable have been stopped by discussion. But whether by the 
telephone or personally, I cannot answer. 

Mr. Hagen. Can you name one, specifically ? 

The Cuarrman. If you will permit me to interrupt. Regarding the 
enforcements—— 

Mr. Hagen. I would like to know whether he knows of one. 

Mr. Davies. I remember, of course—human memory is feeble, but I 
remember some years ago, a phone call that came to me about some 
activities under the Packers and Stockyards Act had occurred in a 

certain market. I passed it on to my superior. I presume he passed 
it on to some other people and the Packers and Stockyards in‘due 
course told it was settled. 

Mr. Hagen. You are talking of stockyards? 

Mr. Davies. It was under that. 

Mr. Hacen. Buying livestock ? 

Mr. Davies. I do not know whether he was buying cattle or selling 
them. 

Mr. Hacen. Nothing to do with wholesaling or retailing? 

Mr. Davies. Most of the packers do not do any retail sales. 

Mr. Hagen. We are interested in the area of packer selling, not 
buying. 
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Mr. Davies. The best answer I can give you, Mr. Hagen, is that Mr. 
Templeton Brown, our General Counsel, did, I think, Friday, with 
the committee, list those that he knew about. He gave specific ex- 
amples in various fields, including fair trade practices. 

Mr. Hagen. You, personally, cannot. 

Mr. Davies. Personally, I cannot testify. 

Mr. Hagen. Who are your clients? 

Mr. Davies. Five hundred meatpackers, large and small. 

The Cuarrman. Five hundred? 

Mr. Davies. Yes. 

Mr. Hacen. Do all of these subscribe to the efforts of the Big Four 
to get out from under the consent decree ? 

Mr. Davies. That, I do not know. We have taken no policy on that. 

Mr. Hagen. No policy on that? 

Mr. Davies. No. 

Mr. Hagen. Do you know any of the officers of any of these non- 

acker corporations which sought to acquire the identity of a packer 
fe acquiring an interest in a packinghouse ? 

Mr. Davies. I do not. 

Mr. Hagen. You assume they are rational businessmen ? 

Mr. Davies. I assume they are. 

Mr. Hagen. Why, then, are they so anxious to qualify as packers? 

Mr. Davies. Well, that, of course, I cannot answer what they are 
doing. I think, No. 1, people are under an erroneous impression that 
the Packers and Stockyards Act is somewhat softer than the Federal 
Trade Commission Act. My lawyers tell me that it is the exact op- 
posite; that there are more teeth in the Packers and Stockyards Act 
than in the Federal Trade Commission Act. Mr. Adams, maybe, can 
elaborate. 

Mr. Apams. I do not think there is any tendency on the part of these 
businessmen to try to qualify as packers at this particular time. Man 
of them have been packers for a good many years. ; unre 
that Food Fair, for example, a quired its packing plant in 1935. And 
if I had to offer any explanation for the stand Food Fair took, 1 might 
say that, generally, a lawyer will take every opportunity that he can 
find to postpone his case. And, perhaps, that is what they had in 
mind in that instance. 

Mr. Hagen. There is another case where a nonpacker company used 
a pet-food packinghouse for such purpose. 

Mr. Davies. That is the one that the examiner has held completely 
opposite from this other one. 

Mr. Hagen. These are presumably reasonable men knowing their 
business, and they are trying to qualify as packers. There must be a 
reason. 

Mr. Apams. They had to qualify. Recently, as packers, however, 
they have not done so. 

Mr. Hagen. That is immaterial. 

Mr. Davies. They may have the erroneous impression that the 
Packers and Stockyards Act is softer than the Federal Trade Com- 
mission Act, and our general counsel assured us that it is not. 
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Mr. Hacen. You do not subscribe to the proposition that that is 
erroneous? It seems to me that we are confronted with a self-sustain- 
ing proposition here. It is assumed rightly, I think, that the United 
States Department of Agriculture has not been enforcing this act so 
far as activities other than those in stockyards are concerned. 

Mr. Davies. I hardly subscribe to that, because I have yet to see a 
specific case mentioned: or brought up here that they have been derelict 
in their duty, even in this field. I hardly subscribe to that. 

Mr. Hacen. They have about only three people down in the Depart- 
ment that deal specifically with title II of the Packers and Stockyards 
Act. 

Mr. Davies. On the contrary, Mr. Hagen, the Department of Agri- 
culture testified they have 78 people—not down there, but where the 
business is located—where the DusINSSeES are, where the markets are. 

Mr. Hagen. In the title I] area 

Mr. Davies. They are in the area of policing the packing industry 
right from the buying of the animal to the selling of the meat. And 
they certainly are more familiar with what goes on in the markets 
both at wholesale and at the coming in of the animals than I think the 
Federal Trade Commission people are. 

I do not believe the Federal Trade Commission has 78 people scat- 
tered in the markets of this country looking after the X million busi- 
nessmen that they are looking after. 

Mr. Hacen. Actually, you do not endorse this Poage bill because 
it is confusing, you say 

Mr. Davies. Let me state it this way, I endorse the bill to the extent 
that it retains primary jurisdiction over it. 

Mr. Hagen. Tf it goes beyond that you don’t endorse it ? 

Mr. Davies. That isright. It goes beyond that. 

Mr. Hacen. So we have complete agreement between yourself and 
the gentleman on the other side who see complete FTC control. No- 
body likes this proposal. 

Mr. Davres. I think that this bill attempts, and T think this cer- 
tainly is a very honest attempt, to try and clarify the situation that 
has been created. Whether it clarifies it as well as the Hill bill is 
debatable. I think the Hill bill does a better job than does this bill 
in clarifying the thing that has been brought on. 

Obviously it has been a talking point that has been made that people 
can buy 20 percent of the packing plant and somehow or other escape 
something. I do not believe that they escape, because even if the 
Federal Trade Commission rules that the examiner is correct, then 
obviously the Department of Agriculture has authority over Food 
Fair. 

Mr. Hagen. Do you subscribe to the proposition that Food Fair 
when they acquired 20 percent interest in a packinghouse should not 
come under the Packers and Stoc ‘kyards Act? 

Mr. Davies. They either come under the Packers and Stockyards 
Act or they come under the Federal Trade Commission, one or the 
other. There is no place where the *v can escape both. 

Mr. Hagen. You have no objection to them coming under the Pack- 
ers and Stockyards Act ? 
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Mr. Davies. No. Notat all. 

Mr. Hacen. Insofar as that question is concerned you are perfectly 
happy if Food Fair and anyone else principally a nonpacker can 
qualify as a packer by acquiring 20 percent of a packinghouse ? 

Mr. Davies. Then it is a problem of the Department of Agriculture 
because we are under the Packers and Stockyards Act. 

Mr. Apams. Under the Hill bill if I may add, the Food Fair would 
be controlled by the Department of Agriculture, and the other activi- 
ties would be elsewhere. 

Mr. Hacen. I am not talking about the Hill bill. You are satis- 
fied — 

Mr. Davies. My clients feel that if Congress feels that there is a 
loophole it should be plugged. We feel that eventually there will 
not be any loophole because the decision will have to be made one 
way or the other. 

Mr. Hacen. You are not advocating any change in the status quo 
at all? 

Mr. Davies. That is right. 

Mr. Hagen. If there is any change to—— 

Mr. Davies. So long as they get—if they are a packer, they will 
be under the jurisdiction of the Department of Agriculture. If they 
are nonpackers under the Federal Trade Commission. 

Mr. Hagen. You realize that the 20 percent requirement means that 
nonpackers are packers whether that is their principal activity or 
not! 

Mr. Davies. Mr. Adams points out there is a decision the other way, 
that held they are nonpacker. 

Mr. Hacen. So you have no objection to that proposition ? 

Mr. Davies. No. 

Mr. Hagen. You are happy with it? 

Mr. Davies. That is right. 

The Cuarrman. Mr. Davies, Mr. Andresen would like to ask you a 
question. 

Mr. ANprESEN. We have had several drafts of bills here. The 
latest one was the one proposed draft No. 3. 

Mr. Davies. Yes. 

Mr. Anpresen. As I understand it, that draft No. 3, provides for 
concurrent jurisdiction of the Department of Agriculture and the 
Federal Trade Commission over trade practices. 

Mr. Davies. Over retail sales. 

Mr. Anpresen. It provides for concurrent jurisdiction. 

Mr. Davies. Do you want to answer that question ? 

Mr. Apams. I think we would be opposed to concurrent jurisdiction 
on the grounds that it would create more confusion than now exists. 

Mr. ANpbRESEN. How do you interpret how far would concurrent 
jurisdiction extend ? 

Mr. Davirs. As I understand the final draft, if it is the final draft, 
that is in retailing. In other words, the Secretary of Agriculture and 
the Commission would have concurrent jurisdiction on the retail sales 
of meat. 
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Mr. Anpresen. That, in general, applies to retail sales of meat. It 
would in no way affect then the packers? 

Mr. Davies. No; it would not affect us. The only objection we 
would have to it is that we think it probably is bad government to have 
too much duplication in any field. It seems to me it raises the same 
question, should the Interstate Commerce Commission and the CAB 
control the airlines. That is duplication. 

But so far as affecting us directly I do not see how it does at all; 
do you? 

Mr. Apams. No. 

Mr. Anpresen. That would not involve the issue in the Food Fair 
case 

Mr. Apams. No. 

Mr. Davies. No. 

Mr. Anpresen. That would still remain in the Department of 
Agriculture? 

Mr. Davies. In fact that seems to me extends the power of the 
Department of Agriculture into a new field, because they have no 
control now over retail sales but this, as I understand it, would extend 
the power of the Secretary concurrently with the Federal Trade Com- 
mission into the retail field of meat. 

The Cuarmman. I will insert in the record communications sent 
to the committee from the Department of Agriculture, referring to 
all complaints received by it from the Federal Trade Commission 
from January 1, 1950, to July 1, 1957. This document I am insert- 
ing in the record indicates the nature of the complaints and the dis- 
position of the complaints. 

(The letter and the list referred to are as follows :) 


UnitTep States DEPARTMENT OF AGRICULTURE, 
AGRICULTURAL MARKETING SERVICE, 
Washington, D. C., July 19, 1957. 
Mr. JoHN J. HEIMBURGER, 
Counsel, Committee on Agriculture, 
House of Representatives. 

Dear Mr. HEIMBURGER: In response to your telephone request, there is en- 
closed a summary of all actions taken by the United States Department of Agri- 
culture on complaints pertaining to the Packers and Stockyards Act referred 
by the Federal Trade Commission to the Department for action from January 
1, 1950, to July 1, 1957. 

There is also included a summary of all actions taken on similar complaints 
submitted directly to the Department by persons referred to the Department 
by the Federal Trade Commission during the past year. It should be pointed 
out in this connection that not all of the parties referred by the Federal Trade 
Commission to the Department actually brought their complaints to the atten- 
tion of the Department. 

If there is any other information we can supply, we will be pleased to fur- 
nish it upon request. 

Sincerely yours, 
Roy W. LENNARTSON, 
Deputy Administrator. 
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Summary of dispositions of matters pertaining to Packers and Stockyards Act 
referred to Secretary of Agriculture by Federal Trade Commission, Jan. 1, 


1950-—July 1, 1957 


Name of packer 


Dennison Foods Co., Oak- 
land, Calif. 


A. C. Lawrence Leather Co. 
(subsidiary, Swift & Co.), 
Boston, Mass. 


Plymouth Rock Provision | 


Co., New York, N. Y. 


Swift & Co., Chicago, Il 


Peyton Packing El 


aso, Tex. 


Co., 


Swift & Co., Wilson & Co., 


Dubuque Packing Co., 
Luer Packing Co. 
Krey Packing Co., St. 


Louis, Mo. 
Cudahy Packing Co., 
Omaha, Nebr. 


American Meat Institute, 
Chicago, Il. 
Swift & Co., Chicago, Ml. - 


Armour & Co., Chicago, Ill 


Quaker Oats Co., Chicago, 
Tl. 


Armour & Co., 


Best Kosher Sausage Co., 
Chicago, Il. 
Armour & Co., Chicago, Il. 


Pedrick Laboratories, Sand 
Springs, Okla. 
Armour & Co. et al- 


Wilson & Co., Chicago, Il_- 
Swift & Co., Chicago, Il 
Do 
Do 


Do 


Chicago, | 





| January 1954 


Date of referral 


October 1950 


April 1951. 


._.do 


November 195] 


March 1952 


December 1952_. 


June 1953 ;. 


October 1953 


March 1954 


November 1954 


July 1955_. 


do 





September 1955- 


December 1955. - 


April 1956___ oo 


G0. 


do. re 


June 1956 


September 1956 


February 1957 


April 1957 


Nature of complaint 


Alleged misleading adver- 
tising of canned meat 
products. 

Alleged misleading adver- 
tising of leather soles. 


Alleged inedible product 
packed for CARE pack- 
age. 


Alleged unfair practices 
in sale of meat at 
Youngstown, Ohio. Tie- 
in sales. 

Alleged price discrimina- 
tion in sales of picnic 
hams. 

Alleged discriminatory ad- 
vertising allowances to 
chainstores, San Fran- 
cisco. 

Alleged misleading label- 
ing of canned sliced beef. 

Alleged misleading adver- 
tising of cleanser. 


Alleged misleading meat 
industry advertisement. 

Alleged discriminatory 
and monopolistic mer- 
chandising practices in 
sale of ice cream. 


Alleged misleading adver- 
tising of **T V meals.”’ 


Alleged misleading adver- 
tising of dog food, 


Fairness of contest to ad- 
vertise dog food ques- 
tioned. 

Alleged price discrimina- 
tion. 


Alleged unfair advertis- | 
ing. Value of premi- 
ums offered for dog food | 
questioned. 

Alleged unfair advertis- 
ing of dog food. 

Alleged unfair advertis- 
ing practices, sale of 
margarine. 


Alleged misleading adver- | 


tising, failure to receive 
premium offered in ad- 
vertisements. 


do 


Alleged misleading ad ver- 
tising, refund not re- 
ceived as advertised. 


Alleged misleading adver- 
tising, St. 
rla., regaruing 
stamped ‘‘Choice. 

Alleged misleading ad ver- 
tising of dog food. 


meat 


” 


Petersburg, | 


Disposition 


Advertising modified to re- 


move objectionable 
wording. 

Advertisement not con- 
sidered unfair or mis- 
leading. 

Investigation by Agricul- 
ture Research Service 


disclosed no evidence of 
violation. 

Investigation disclosed no 
violation of act. 


revealed no 


ict. 


Investigation 


violation of 


No action necessary. Prac- 
tice discontinued. 


No 
act 

Advertising modified; ob- 
jectionable wording dis- 
continued. 

Advertisement not consid- 
ered unfair or misleading. 

Formal complaint issued, 
Packers and Stockyards 
Docket 2126. Hearing 
held Atlanta, June 18, 
1957, other hearings to be 
held later. 

No action necessary. In- 
vestigation disclosed no 
violation of act. 

Investigation expanded to 
cover all advertising of 
dog food by packers. 
Not completed. 

Investigation closed. 
violation of act. 


apparent violation of 


No 


Investigation disclosed no 
violation of act. 
Do. 


Practice discontinued. 


Advertising modified to 
remove all objectionable 
language except for word 
“churned.” Referred to 
Office of General Counsel 
for preparation of formal 
complaint on use of this 
word in its advertising. 

Investigation dropped. 
Complainant failed to 
furnish information re- 
quested. No apparent 
violation of act. 

Investigation dropped. 
Premium received. No 
violation of act. 

Investigation dropped. 


Refund made to com- 
plainant. No violation 
of act. 

File closed. Subject to 


review if additional infor- 
mation received. 


Included in general invest- 
igation of dog food ad- 
vertising currently un- 
derway 
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The Cuarrman. If there are no further questions, we thank you 
very much for your appearance. 

Mr. Davies. Thank you. 

The Cuamman. We will call Mr. Angus McDonald, of the National 
Farmers Union. 


STATEMENT OF ANGUS McDONALD, COORDINATOR OF LEGISLATIVE 
SERVICES OF THE NATIONAL FARMERS UNION 


Mr. McDonatp. Mr. Chairman and gentlemen, I am Angus Mc- 
Donald, and I am assistant legislative secretary of the National 
Farmers Union. 

We are appearing here in support of those parts of the legislation 
under consideration here which would expand the jurisdiction of the 
Federal Trade Commission in regard to violation of the antitrust laws. 
However, we would like to emph: isize that the bill would not touch 
the real evil which the Watkins-O’Mahoney, Dixon-Hagen bills are 
designed to eliminate. 

According to our information, meatpacking, and related ac tivities, 
is the only ‘segment of the food industry which is not subject to en- 
forcement of the antitrust laws as administered by the Federal Trade 
Commission. FTC, in our view, is one of the most vital regulatory 
bodies in our dynamic society. As we understand its functions, they 
are predicated upon the idea that the policy of our Government should 
be directed toward preservation of our free enterprise system. 

Our free enterprise system has been responsible for the tremendous 
growth of our agricultural and industrial economy and has been the 
main drive toward efficienc y and progress ever since our country has 
existed as a nation. Although our organization believes with Jef- 
ferson that the best government is the one which governs the least, 
we are also of the view that regulation is a necessary evil if our free 
economy is to survive and if we are to survive as a free nation. The 
alternative to regulation would be a continuation of the trend toward 
monopoly which would result in a few gigantic corporations taking 
over our entire economy and eventually our democratic institutions. 

A long time ago certain foresighted individuals foresaw that if the 
Government did not step in and check the trend toward monopoly 
that our free-enterprise system would be doomed. 

Accordingly, the Sherman antitrust law was passed in 1890 which 
outlawed conspiracy against free competition and later the Clayton 
antitrust law and the Federal Trade Commission laws were enacted. 

Later on the Robinson-Patman Act was enacted in 1935 which im- 
plemented and helped close loopholes in the Clayton Act. Although 
administration of these laws has been notoriously lax and while pro- 
cedures have been slow and cumbersome, we feel strongly that their 
administration as exercised is better than no regulation at all and we 
always live in the hope that regulation will be made more efficient 
and that enforcement of the laws will be more speedily administered 
in the future. 

We call attention to one of the abuses which has arisen during the 
last few years in regard to a loophole in the present law. By making 
monopoly practices in meatpacking and related activities solely 
problem for the Department of Agriculture, the law automate 
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exempts a firm from FTC scrutiny, even though its meatpacking 
activities comprise only a small part of its activity. 

I refer specifically to a number of cases which were originally con- 
sidered under the jurisdiction of FTC and were subsequently dis- 
missed for lack of jurisdiction. Chainstores, margarine manufactu- 
rers, and others have escaped FTC action on the “ground that they 
were also packers and are therefore under the exc lusive jurisdiction 
of the Secretary of Agriculture. 

Included among those firms which have avoided jurisdiction of 
FTC is Food Fair, a gigantic chain retail grocery organization of 
more than 200 units. Although the business of Food Fair amounts to 
several hundred million dollars annually, it was able to escape juris- 
diction of FTC by making a relatively small investment in a packing- 
house. 

The CHarrMan. May | interrupt you right there / 

Mr. McDonatp. Yes, sir. 

The Cuatrman. Could you give us that information, or could coun- 
sel for the Federal Trade Commission? I do not recall any instance 
such as that to which you have referred. Give us the cases, if you 
can. You say that these packers have escaped jurisdiction of ‘the 
Federal Trade Commission merely by showing that they were packers. 

Mr. McDonaxp. I said chainstores, Mr. Chairman. They have 
escaped. 

The Cuatrman. They escaped the provisions of the Federal Trade 
Commission merely by showing to the Federal Trade Commission 
that they were also engaged in the packing business ? 

Mr. McDonatp. Yes, sir. 

The Cuarrman. We only have one before us. That is the Food 
Fair case, and that has not escaped the Federal Trade Commission. 
Tt has not escaped anybody. It is before the full Commission of the 
Federal Trade Commission. The statement you have is very broad 
and impressive but we would like to have some evidence. 

Mr. McDonavp. Well, according to my information, the following 
companies, that include Food Fair, “have ese aped. 

The Cuatrman. Including Food Fair? 

Mr. McDonatp. Including that case. As I understand it, of course, 
the General Counsel of the Federal Trade Commission is here, and he 
knows the case. I donot know it. But it is my impression that Food 
Fair did escape. 

The CuarrMan. No they did not. 

Mr. McDonatp. Up to this point. 

The CuatrMan. We have the present status of it. It is now before 
the full Commission. The final judgment has not been rendered. 
Numerous companies have escaped you say / 

Mr. McDonaxp. According to the decision of the hearing examiner 
I think they did escape. 

The Cuatrman. Every hearing ex: aah renders an initial decision. 

Mr. McDonatp. The case is appealed, but Food Fair won the case 
in the first instance. 

The Cuarrman. What? 

Mr. McDonatp. Food Fair won the case in the first instance. 

The Cuarrman. Sure, they have won the first inning. Read your 
statement. If you will go back, if you don’t mind, we do not want 
anything in the record that is not justified. 
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Mr. McDona.p (reading) : 


Chainstores, margarine manufacturers, and others have escaped FTC action 
on the ground that they were also packers and are therefore under the exclusive 
jurisdiction of the Secretary of Agriculture. 

The CHarrman. All right. That is a broad statement. I would 
like to have something definite for the committee. 

Mr. McDonap. Food Fair is one of those companies. 

The CHarrman. Food Fair—we know all about that. Let us go 
to some others. 

Mr. McDonaxp. Other companies which have avoided enforcement 
of our antitrust laws, include the following—with case reference: 
United Corporation, et al. v. F. T. C. (4 C. C. A., 110 F. 2d 473 
(1940) ) ; Armour and Company (1956) (FTC Docket No. 6409) ; Car- 
nation Company, et al. (1956) (FTC Docket No. 6172); Renaire 
Corporation (1957) (FTC Docket No. 6458); and case of Blanton 
Co., St. Louis, Mo. (1957). 

The Cuarmman. You say that they escaped the provisions of the 
Federal Trade Commission Act under the antitrust law merely because 
they said they were packers! 

Mr. McDonatp. That is my information. 

The Cuarrman. I do not recall that in the document I placed in 
the record, dating back to 1950, any such thing appeared. 

Mr. McDonaup. I have the docket numbers here, and I will read 
them, if you wish. 

Mr. Poagr. Carnation Co., are they a packer ? 

Mr. McDonaxp. According to my information. 

Mr. Poace. Did they claim they were a packer, or did they ever 
claim to be a packer ? 

Mr. McDonatp. According to the Federal Trade Commission 
docket No. 6172; yes, they did. Unless I am aan in my material. 

The Cuairman. Will you give us the number? We have the Gen- 
eral Counsel of the Federal Trade Commission here. 

Mr. McDonatp. That is a 1956 case. 

The Cuarrman. I think that the committee should know, and we 
would like to know how many companies have escaped through that 
20-percent provision in the law. 

Mr. McDonatp. I have all of this documentation here, Mr. Chair- 
man. Unfortunately, I have only one copy of my statement, but I 
will give it to you. 

The CuarrMan. Put that in the record and we will have the Federal 
Trade Commission check it. 

Mr. McDonatp. Yes, sir. 

Facts developed in these cases furnished very compelling evidence 
for the enactment of the Watkins, O'Mahoney, Dixon-Hagen legis- 
lation. It is seen that any corporation, presumably one not even 
concerned with food, could exempt itself from the FTC Act and the 
Clayton Act merely by purchasing a small meatpacking establishment. 

Such a purchase would free a company to engage in false, mislead- 
ing advertising, unfair competition, and all kinds of monopolistic 
practices in violation of our antitrust laws. Two such examples are 
the United Corp., which engaged in false and misleading advertising, 
and the Carnation Co. which it was alleged violated section 5 of the 
Federal Trade Commission Act. 
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Mr. Poage. Did they ever claim they owned a packinghouse, the 
Carnation Co.¢ I asked if he explained that the C Carnation Co. 
alleged they were a packinghouse. 

Mr. McDonatp. According to my information ; yes, sir. 

Mr. Poace. Who is this other, the United Food Corp. ? 

Mr. McDonatp. The other one is United C orp., but I am talking 
here—— 

Mr. Poace. Who are they ? 

Mr. McDona.p. In this paragraph about misleading and deceptive 
practices. 

Mr. Poace. What are they engaged in—what were they producing? 
I don’t know the United C orp. “What were they producing ? 

Mr. McDonatp. I don’t know. 

Mr. Poace. Do they make automobile tires; do they make tele- 
phones? Who is the United Corp.? What do ‘they do? Where are 
they ? 

Mr. McDona.p. I don’t know. It is one of the companies that got 
into trouble down at the Federal Trade Commission because of this 
instance that I mentioned. 

Mr. Poacer. You allege that the United Corp. claimed that they 
were engaged in the packinghouse business; is that right? 

Mr. McDonatp. Apparently so. 

The Cuatrman. The name is not furnished on this list. 

Mr. Poage. Mr. McDonald, as a matter of fact, isn’t it true that 
what the Carnation Co. claimed was that they were selling dairy 
products ? 

Mr. McDonatp. Well, all I know Mr. Poage, is that I went through 
our files and I got a list of the cases which got into trouble on account 
of this. 

Mr. Hagen. Carnation claimed that they were under the jurisdic- 
tion of the United States Department of Agriculture because they 
owned a milling company which in turn owned two dog-food 
companies. 

Mr. Poace. Claimed the dog-food companies were packinghouses ? 

Mr. Hacen. Yes. Their motion was denied by the examiner. How- 
ever, they still have recourse—they still have the opportunity of going 
into the Federal courts and advancing their contention. 

Mr. Poace. Then you would not join the statement that they had 
escaped Federal Trade Commission jurisdiction ¢ 

Mr. Hacen. They have potential escape. It has not been fully 
adjudicated. The only case that I know that went to the court was this 
United Corp case, involving a company which was principally a 
seller of other people’s manufactured products. 

Mr. Poacr. Let us take one side or the other. I will take either 
side. You said that Food Fair had escaped, although they are still in 
court because 

Mr. Hacen. It has not been determined yet finally whether or not 
they did. 

The Cuarrman. I think we are beating a dead horse. I do not know 
anybody on this committee who wants anyone to escape the penalties 
of the antitrust laws. We want to find out whether it has transpired 
in a small or large number of cases. Every member of this committee 
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wants to close up that gap and prevent what you complain about. I 
think Carnation Co. is listed on the list furnished to me by the Depart- 
ment of Agriculture. You say “according to our information,” and 
we will have your statement in the record. 

Mr. McDonaxp. I will be glad to correct any inaccuracies in any 
statement. 

The Cuatrman. | am not criticizing you for having made the charge. 
You have permission to revise the statement if you desire to do so. 

Mr. McDonatp. I would like, if it please the chairman, to be per- 
mitted to send a letter as a supplement to my statement going into 
the details of all of these cases. 

The Cxatrman. All right, without objection that will be per- 
mitted. Go ahead with your statement. 

(The letter as a supplemental statement referred to is as follows:) 


NATIONAL FARMERS UNTON, 
Washington, D. C., August 9, 1957. 
Hon. Haro.p D. Coo.Ley, 
Chairman, House Agriculture Committee, 
Washington, D. C. 

DEAR CONGRESSMAN CooLEy: You will recall that you kindly consented that 
I add a supplementary statement when I appeared before your committee a few 
days ago. I was appearing on legislation designed to bring about better admin- 
istration of the antitrust laws in regard to monopolistic practices of meatpackers 
and chainstores. Certain questions were raised when I cited cases in attempting 
to make the point that certain corporations were escaping penalties for anti- 
trust law violation by engaging in meatpacking activities. Here, in summary, 
is information which I have obtained directly from the Federal Trade Commis- 
sion in regard to all points cited. You will note in cases that I referred to, to 
the committee, that document numbers and cases are listed. 

Food Fair was charged with a violation of section 5 of the Federal Trade Com- 
mission Act in that it had induced suppliers to give the discriminatory allow- 
ance and in that case (when it was on trial), Food Fair filed a motion to dis- 
miss on the basis that Food Fair owned a packing plant which made it subject 
to the jurisdiction of the Department of Agriculture. The hearing examiner 
granted the motion to dismiss on those grounds. The counsel supported the com- 
plaint. The case is now before the Commission on that question. Food Fair 
involves the entire ownership of a packing house. 

United Corp. is an old court case. The Commission charged United Corp. with 
false and misleading practices in the sale of certain canned meat. Prior to the 
decision, United Corp. acquired 20 percent of the stock of a company which 
manufactured meat products and the court held that prior acquisition of the 
20 percent of the stock took it out from under the FTC and made it subject to 
USDA. This case alone convinces the Farmers Union that it’s possible for com- 
panies to avoid the antitrust laws by acquiring meatpacking facilities. While 
it is true that other cases are still in litigation, there is no doubt that company 
after company is resorting to the argument that it is no longer subject to FTC’s 
jurisdiction because a percentage of its activities relate to meatpacking. 

Armour & Co. involved a charge of deceptive advertising of oleo. Margarine, 
under the oleomargarine amendment, was considered a dairy product. Armour 
filed a motion to dismiss on the basis that it was subject to the Packers and Stock- 
yards Act. The hearing examiner agreed, and in March 1956, the Commission 
dismissed the case. In April that year it was sent to the Secretary of Agricul- 
ture where it is probably gathering dust if past administration is any criterion. 

The Carnation case involved unfair methods of competition against dairy com- 
panies. Carnation filed a motion to dismiss on the basis that it had a subsidiary 
which owned a company which packed meat. The hearing examiner refused 
to dismiss that case. On that basis the Commission refused to transfer that case. 
It is possible that Carnation may make that same agreement. So far in Car- 
nation the question has not been presented to the Commission itself. 
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Renaire Corp.—There the argument was made but no decision as yet on that. 

Blanton really does not belong in this category. In Blanton there was no 
claim that there was a packer. Blanton was a respondent. Blanton claimed 
unequal protection under the law. Blanton’s appeal charged that Armour & Co. 
went free. 


Sincerely, 
AnGus McDONALD, 
Coordinator of Legislative Services. 

Mr. McDonatp. Food Fair Stores which it was alleged also violated 
section 5 of the Federal Trade Commission Act has already been 
mentioned. 

It is pretended by officials of the United States Department of Agri- 
culture, who have recently and belatedly showed an interest in the 
enforcement of the antitrust laws, that the Department of Agrciulture 
will in the future do a good job in regard to enforcement. 

FTC has an experienced and competent staff well equiped to handle 
antitrust law saaechint, The Department of Agriculture, on the 
other hand, has no official experience in the administration ‘of such 
laws and in the past years has shown no little interest in such enforce- 
ment. Reference is made to hearings developed by one of the authors 
of this bill in 1956. I am referring to the O’Mahoney hearings in the 
other body. 

Witnesses at the Senate hearings last year testified that Secretary of 
Agriculture Benson admitted that he did not even know there was a 
provision in the law requiring the Department to enforce the prohibi- 
tion of monopolistic practices. Lack of interest in the law is not pe- 
culiar to this administration. 

Previous administrations have similarly been disinterested. In 
1924, an agency pet set up to administer the Packers and Stock- 
yards Act was abolished and responsibility was placed in the Bureau 
of Animal Industry; there it remained, reportedly administered by 
veterinarians until 1953. 

At this time the unit which is supposed to enforce the law is in the 
Livestock Division of the Agricultural Marketing Service. Accord- 
ing to one of the authors of this bill, the Division supposed to enforce 
the law consists of 3 people; 2 agricultural marketing specialists and 
1 stenographer. It is also repor ted that none of these individuals had 
any experience in monopoly and antitrust work. 

I have a letter here, Mr. Chairman, which I would like to read, but 
time does not permit my reading, from our State president in Utah. 
It includes an exchange of correspondence between Senator Watkins 
and our Mr. Simpson, of Utah, a letter in regard to this legislation. 
I would like to have permission to insert that in the record. 

The Cuarrman. What is the subject of the letter, can you tell us? 

Mr. McDona.p. In regard to 8. 1356. 

The Cuarrman. I mean, What is the subject of the letter? Can you 
tell us briefly without going into it in detail ? 

Mr. McDonaxp. Perhaps if I could read a paragraph it will give 
you an idea of his position in this situation. 

Dear SENATOR WATKINS: In answer to your letter of May 14, regarding S. 1356, 
I think the American Meat Institute—the processors, packers, and retailers— 
have the farmer in exactly the place they want him, so that they can push the 
price paid to the farmer lower and lower. By so doing they have a greater range 
of profits between the consumer and producer. No wonder they want the law 


enforcement left with the Department of Agriculture, because with no law 
enforcement they can do just as they please. 
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And the letter continues for three pages. 

The Cuarrman. I think that Senator Watkins put that in the record 
himself, or someone else. 

Mr. McDonarp. Not to my knowledge; no, sir. 

The Cuarrman. All right. Without objection put it in the record. 

Mr. McDonaxp. All right, sir. 

The Cuatrman. Does that finish your statement ? 

Mr. McDonatp. Yes, sir. 

The CuHarrMan. We thank you very much. 

(The letter referred to is as follows :) 


I quote further from the letter of Mr. Simpson, State president of Farmers’ 
Union, of May 27, 1957, in answer to Senator Watkins: 

“In answer to your letter of May 14 regarding S. 1356, I think the American 
Meat Institute—the processors, packers, and retailers—have the farmer in 
exactly the place they want him, so that they can push the price paid to the 
farmer lower and lower. By so doing they have a greater range for profit 
between the consumer and producer. No wonder they want the law enforcement 
left with the Department of Agriculture, because with no law enforcement they 
can do just as they please. 

“T am enclosing a pamphlet prepared by the research department of the United 
Packing House Workers of America, volume VIII, No. 3. Evidently they would 
not agree with the meat institute. No doubt the violation of antitrust and 
monopoly laws for many years have put the farmer in his present position. 

“Last Tuesday our State secretary, Carl Larson, and myself spent the after- 
noon up at Cudahy’s. We were told there that conditions had become so tough 
that the big chainstores were setting the price; that they could not raise the 
price to the big stores; so in order to make a profit, they just had to buy cheaper 
from the farmer. 

“We have been doing a little research to find out who gets the money out of 
a 1,000-pound choice beef steer. This is the way the picture looks: 

“The farmer has to feed a cow for the entire year, carry and maintain his 
inventory. Then feed the calf from 15 to 18 months to produce a 600-pound 
steer. If the calf crop was 100 percent and the price was 18 cents, which likely 
is too good in both cases, the money received for the 600-pound steer would be 
$108. Then the 600-pound steer goes to the feed lot, where he is fed grain from 
100 to 150 days to make him a choice 1,000-pound steer. At today’s price of 
$22.80 per hundredweight, the grain feeder would get $228, or he receives $118 
for the 400 pounds of meat that he produces. From here the processor and 
retailer will handle the 600 pounds which the steer will dress for a period of 
15 days, and from our closest estimates the consumer will pay $459 for the 
steer, giving them a gross profit of $241. 

“For the first quarter of 1957 Safeway made a gross average profit of 27 percent 
in their meat department, with a likely net of 12 to 14 percent. This would be 
quite a profit for a quick-turnover item. Contrast this with the 25-percent loss 
the farmer woud take in a once-a-year turnover, as shown in the first operation. 
I hope this may help a little. 

“Tf the AMI is right and the packer actually represents the producer, we don’t 
want to be represented by them any longer. Our condition speaks very clearly 
regarding the kind of a job someone has done representing us in the livestock 
business.” 


The CuatrmMan. We next have Mr. Frank Woolley of the American 
Bureau Federation. 


STATEMENT OF FRANK WOOLLEY, AMERICAN FARM BUREAU 
FEDERATION 


Mr. Woottey. Mr. Chairman: The position of the American Farm 
Bureau Federation in respect to this subject is quite simple. We 
have had a number of discussions in various committees in both the 
Senate and the House with respect to the Packers and Stockyards Act, 
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and I think the discussion that has occurred is a very good evidence as 
to why the American Farm Bureau Federation board of directors de- 
cided they did not think they knew enough about this subject to rec- 
ommend legislation, and they, therefore, took the position that we 
should not amend the Packers and Stoc kyards Act at this time. 

Our basic fundamental interest in this question is being sure that we 
have the maximum amount of competition in the processing trade so 
that when farmers sell their livestock they will get the maximum 
amount of money. 

We have a very grave question in our minds as to whether or not a 
lot of the representations which are being made are for the purpose of 
having more or less competition. 

On that particular point let me just make this statement. While 
some processors apparently feel that the transferring of the jurisdic- 
tion of the Packers and Stockyards Act from USDA to the Federal 
Trade Commission may give an advantage to one group of processors 
over another group of processors, we do not have facts to make us be- 
lieve that it would increase competition and result in benefits for 
farmers or ranchers. In fact, some of the complaints appear to be 
that present competition is narrowing the price spread between the 
producer and the consumer to such an extent that some packers are 
being forced out of business. 

Ours is a profit and loss system, and if the inefficient are kept in busi- 
ness by inappropriately trying to avoid the loss part of our system, 
the inevitable result will be lower prices to farmers and ranchers, 
wider spreads to processors and higher costs to consumers. 

With respect to the amendment that is before the committee at this 
time, we have not had what we consider adequate opportunity to be 
sure of our ground with respect to it. But as I say, our position is 
we do not think the Packers and Stoc ‘kyards Act ought to be amended 
at this time, but if in the wisdom of this committee and the Congress, 
it is thought that this is the way to divide the line beween the two of 
these we would not object. 

The Cuarrman. May I ask you one question? You represent one 
of the greatest organizations of farmers in the country, perhaps the 
largest in the w orld. Iam sure your organization is interested in the 
welfare of the producer. 

Has your organization received any complaint to the effect that 
the USDA has been derelict in its duty, in failing to prosecute or to 
enforce the provisions of the Packers and Stockyards Act? 

Mr. Woottry. Not from farmers. 

The Cuarrman. You were in the Department of Agriculture? 

Mr. Wootiry. As you know, I was in the Department of Agri- 
culture for 20 years, 3 years of which I was Deputy Administrator 
of the Production and Marketing Administration. During that time 
the Packers and Stockyards Act was under the jurisdiction of the 
Production and Marketing Administration. There is no secret about 
how regulatory activities were handled in the Department of Agri- 
culture. 

The primary pattern was that someone who felt aggrieved came 
to some official in the USDA and complained. Then the complaint 
was investigated and action taken on the basis of the facts developed. 
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complained about the way the Packers and Stockyards Act was being 
administered from the standpoint of fair-trade practices. 

The only complaints that ever came to my attention with which 
I had anything to do were in connection with the posting of stock- 
yards. 

In this other field where they say every Secretary of Agriculture 
has been derelict in his duty is such a sweeping indictment that to 
me it is completely ridiculous. To say that Henry Wallace, Claude 
Wickard, Clinton Anderson, Charles Brannan, and the present Sec- 
retary of Agriculture, every one of them has been derelict in his 
duty with respect to the enforcement of the laws with respect to 
the Packers and Stockyards Act is just too inclusive to be given much 
weight. 

The CramMan. It seems to me that the charge is likewise a re- 
flection upon those who are now making the charge, because these 
people who are making the charges now have been interested in 
the subject and they are interested in producers all through the years. 
At this late hour, because of the Food Fair case, they are casting as- 
persions on the Department of Agriculture. 

I know this committee does not want any corporations, large or 
small, to escape the penalties of the antitrust law, nor do we want 
to protect the producers of any monopolistic or unfair trade practices. 

Mr. Hill wants to ask you a question. 

Mr. Hitt. I am sure that the chairman is aware there are two 
other bills introduced that went to two different committees. One 
was introduced for the express purpose of going to the Interstate and 
Foreign Commerce Committee. The other was introduced for the 
express purpose of going to the Judiciary Committee. And they were 
sent to those two committees, these two bills. Has the gentleman 
examined those two bills? 

Mr. Woottey. Yes, sir. 

Mr. Hix. Then the question. I am speaking as a member of this 
committee. This is my 15th year on the committee. 

I cannot help but feel and I want to know what the Farm Bureau 
knows about changing and writing a bill that came out of this com- 
mittee years ago, to reintroduce legislation that has been sent to other 
committees for the express purpose of getting jurisdiction over a 
matter that we think has been handled by this committee and the 
Department of Agriculture in an excellent manner. 

What is the position that the Farm Bureau takes in regard to these 
other bills, and are you testifying before those committees, which, as 
I understand it, now are going to have a combination hearing so when 
it comes before the House they y will have two full committees backing 
the statement that they m: ake before the House in what I should say 
is taking away the entire jurisdiction of this matter from the Commit- 
tee on Agriculture. 

Mr. Woottey. Mr. Hill, we testified before a joint committee of— 
as I understand, it was a subecommittee—of the House Interstate and 
Foreign Commerce Committee and the Judiciary Committee. 

Mr. Hitx. A combined hearing of two committees. 

Mr. Wootrey. Yes; a combined hearing. And in that testimony 
we made the point that there were many, many questions which we 
had studied which we did not know the answers to, and that there 
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was just one thing we were really sure of, and that is, we were sure 
that we did not know enough about it to rush in and recommend action. 

We also indicated that we were considering very seriously the pro- 
— of assuming that a _question had been settled merely on the 

asis of a hearing examiner’s report with respect to jurisdiction. 

As I understand the situation, in the Food Fair case, an FTC hear- 
ing examiner says FTC does not have jurisdiction. 

‘In the Carnation case, a different i ‘TC hearing examiner says FTC 
does have jurisdiction, neither one of which has gone before the Com- 
mission. While all of this discussion about jurisdiction was going 
on—anybody who has been in the Government very long knows con- 
siderable about jurisdictional disputes, the same as you gentlemen 
know about jurisdictional disputes between committees, there are all 
kinds of jurisdictional disputes between agencies of the Federal Gov- 
ernment—and on the basis of just a heari Ing eX uminer’s report without 
the full Federal Trade Commission coming in and deciding the issue, 
we think that is a very thin basis on which to say that you ought to 
transfer jurisdiction from the Department of Agr iculture to the FTC. 

Mr. Hu. Then it would be your opinion that the jurisdiction of 
this matter should remain in the Committee on Agriculture ? 

Mr. Woot.ey. In the Committee on Agric ulture / 

Well, I would say this, that the question of jurisdiction between 
committees becomes a very difficult one. And we, of course, are preju- 
diced in favor of agriculture, just by our natural inclination. 

I am not qualified to really comment in detail on that particular 
point. But I do think that there is a lot more than meets the eye, and 
that we ought to understand thoroughly what we are doing, because 
there is pending this consent decree with respect to the packers that 
involves a lot of very serious questions in relationship to other seg- 
ments of the distribution trades. 

We want to be sure that when we come out of this that farmers are 
going to be as well off as they are now and, if possible, better off. 

Now, we just don’t know what the real answer is, and that is the 
basic idea that we would like to leave with this committee. 

However, if some action has to be taken at this time, on the basis 
of our present understanding we would not object, but we are not 
making a recommendation to you other than that the Packers and 
Stockyards Act should not be amended at this time. 

Mr. Hitit. Would you go this far, then, to say that, if you had 
been making a decision this mor ning on any of the bills that are 
offered, you would take the bill that our committee now is consider- 
ing—of course, I am speaking from my own personal standpoint, and, 
frankly, I would never have introduced the original bill if I had 
not felt that this committee should have jurisdiction over the whole 
matter. 

It was introduced in this committee in the first place; it has been 
handled by this committee in all the historical background of the 
legislation. I see no reason why we should not have it now. If we 
are going to have legislation, do you think it should come out of this 
committee ? 

Mr. Woottey. As I understood your questions, your first question 
was, out of all the things that have been discussed, which would we 
prefer? We would prefer the draft No. 3 that is now before your 
committee. 
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Mr. Hitt. Thank you. 

Mr. Hacen. You said, Mr. Woolley, that you worked in that sec- 
tion of the Department of Agriculture which was charged with taking 
complaints and enforcing this title II 

Mr. Woortey. No. Iam sorry if I left any misunderstanding. I 
was Deputy Administrator of the Production and Marketing Admin- 
istration, which had within it a livestock division or branch at that 
time we called it, and in the Livestock Branch was vested the respon- 
sibility for the administration of the Packers and Stockyards Act, all 
of the title thereto. As Deputy Administrator I had complaints 
come to me with respect to many regulatory activities that were being 
handled by the Production and Marketing Administration. 

I was just merely saying that the technique is quite simple, as a 
general proposition ; what happens is that, if someone feels aggrieved, 
they come to you, they complain, you hav e your investigators ‘investi- 
gate it, and, if it appears there is something to it, you move in on it, 
or if it appears to be a merely biased, prejudiced complaint, you 
forget about it. 

In the capacity of being Deputy Administrator for a period of 
about 3 years, at no time did anyone come to me or, to my ener ledge, 
to the Administrator and complain about the question of how fair- 
trade practices were being handled under the Packers and Stockyards 
Act. 

Mr. Hagen. When you added the Administrator, you got into the 
field of hearsay. Actu: ully, there would be no reason for people to 
come to you, personally ; is that right ? 

Mr. Woottry. Yes; there would be. They came to me, personally, 
with respect to many questions involving the Packers and Stockyards 
Act. As I say, they came and complained about how the questions 
were being handled with respect to the posting of yards. 

Mr. Hacen. You are not precluding the possibility that complaints 
were made which did not come to your attention, are you? 

Mr. Woottey. No; not at all. The only point I am making is that, 
if it had been such a grievous proposition, undoubtedly someone w ould 
have moved on up the line, and if they had moved to the Secret ary it 
would have been brought back to our attention as a normal channel 
of authority in handling the question. 

Mr. Hacen. Of course, they could have stopped with the employees 
more specifically charged with title II enforcement. 

Mr. Woottey. That is correct. 

Mr. Hacen. Now, you mentioned five Secretaries of Agriculture: 
Wallace, Wickard, Brannon, and Benson. 

Mr. Woottey. And Anderson. 

Mr. Hagen. You are not making the statement that those gentle- 
men made no mistakes or omissions, are you? 

Mr. Woottry. No. But to say ‘that they were completely derelict 
in their duty and that they never took any action that was indicated 
to protect the interest of livestock producers with respect to the propo 
sition whether or not there was competition and fair trade practices in 
moving those commodities on into the channels of trade is a general- 
ization that is too sw eeping. 

Mr. Hagen. There have been generalizations made about one or 
more of them which are equally sweeping, I think; some of which you 


96278—57 26 











384 JURISDICTION OF PACKERS AND STOCKYARDS ACT 


might subscribe to. Conceivably, they could all make the same mis- 
take. They all made mistakes. 

Mr. Woottey. I would say this, that during the war we had 
slaughter controls, we had the OPA, we had the OPS; at one time the 
Department of Agriculture took over the packing industry. Now, it 
was true the current managers operated it, but Federal employees did 
move in, and they had access to every type of information available to 
management. Part of the packing business has been operating under 
a consent decree for a long period of time. 

The doors of the Department of Agriculture have been wide open 
for people to complain. It may be that something has not been han- 
dled as it should have been handled. But you know, when you start 
indicting a whole group of people over a period of 20, 25 years, you 
ought to have some pretty good evidence to substantiate your indict- 
ment. 

Mr. Hagen. Well, I am glad to hear you defend these Secretaries of 
Agriculture. But that is a side question. Now, actually, the posi- 
tion of your organization at the moment is that you want the status 
quo, isn’t that correct, because you have not had time to study this? 

Mr. Woorxry. We do not say that we want the status quo from 
now on. We say this; that we know that there are all kinds of things 
brewing, and that there are all kinds of questions, and that there are all 
kinds of interests that are at work here that we have some understand- 
ing of but we don’t have near enough understanding of for us to be 
positive as to what we ought to rec ommend. 

Mr. Hagen. So, you want the situation left alone; isn’t that the 
position you are in? 

Mr. Woottry. Yes, as of this time. 

Mr. Hacen. One more question. Can you identify these interests 
which advocate this transfer which you feel want less competition 

Mr. Wootiry. Oh, I don’t think it is any secret as to who was advo- 
cating the transfer: I think it isa matter vt of public record. 

Mr. Hagen. You stated someone 

Mr. Woottry. One group of processors in one instance, as repre- 
sented by the American Meat Institute, says, “Don’t change.” An- 
other group of processors, represented by the Western State Meat 
Packers Association, says “change.” 

Mr. Hacen. You are not indicting 

Mr. Woortry. Not indicting anyone. I am merely raising this 
question. Our interest is in being sure that we have competition. We 
don’t want any change to result in less competition. 

Mr. Hacen. You are not indicting anybody ¢ 

Mr. Woottiry. No. 

The Cuarrman. Do you mind answering one question for us? Then 
we will go into executive session as quickly as we can. The statement 
was made which would indicate that numerous corporations had es- 
caped the provisions of the FTC Act merely by showing that they 
were engaged in the packing business. Now, is that an accurate state- 
ment, or is it not an accurate statement ? 








Mr. Krnrner. I think to answer that question I would have to refer 


to the various cases that were referred to here. 


The Cuairman. Are you aware of any case that has escaped other 


than the Food Fair case, which has not escaped * 
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Mr. Kintner. The United Corp. case went to final decision in the 
court of appeals. 

That was a corporation engaged in handling canned goods including 
canned meat products. And that cor poration in the course of litiga- 
tion acquired a 20 percent interest in a packing plant. The court of 
appeals held that by virtue of that acquisition it was a meatpacker 
under the Packers and Stockyards Act, and that therefore the Federal 
Trade Commission had no jurisdiction to issue a cease and desist order 
against it. 

That case is past history, of course. 

The Cuarrman. When was that case decided ? 

Mr. Kintner. I can furnish that in a minute. 

Mr. Hagen. In 1940. 

Mr. Krntner. About that time. 

Incidentally, Congressman Hagen properly characterized the vari- 
ous cases that he identified during testimony of the preceding witness. 

The Food Fair case, as has been correctly pointed out by various 
members of this committee, is still in the litigation stage to the extent 
that the Commission has not finally passed on the matter. The Carna- 
tion case is in the same posture, except that there the hearing examiner 
ruled against the respondent on the point in issue with respect to the 
Packers and Stockyards Act. 

However, as Mr. Hagen quite correctly points out, that question 
may be again raised in any court review of a final decision of the 
Carnation case. And it may also be raised, the same issue may be 
raised before the Commission in its final review of the Carnation case. 

The Bi: anton case was mentioned, and that case involved an oleo- 
margarine manufacturer against whom the Commission issued a cease- 
and-desist order. The manufacturer in the court of appeals raised 
the proposition that the Commission’s order was snoonst cational in 
that the Blanton Co. would be subjected to standards which the 
Armour Co., its competitor, was not being subjected to. 

In other words, that there would be two standards of regulation, 
one by the Federal Trade Commission, and the other by the Depart- 
ment of Agriculture with respect to the sale of oleomargarine. 

That constitutional question was raised, the constitutionality of 
the oleomargarine amendment, by reason of the situation that would 
exist, as I have just expl: ained, 

Before the court of appeals ruled on that particular legal issue, 
the Blanton Co. dismissed its appeal, so that the court never ruled 
on the legal issue involved. 

There has been mention of the Armour case; and in that instance 
the Commission in a final decision ruled that it had no jurisdiction over 
the Senna EACH RAM Dg activities of Armour & Co., because 
Armour & Co. is a packer under the Packers and Stocky: ards Act, 
and the matter was referred over to the Department of Agriculture 
after the Commission issued its final opinion in the matter dismissing 
the case. 

Mr. Jounson. How long was that? 

The Cuairman. Has any corporation escaped the enforcement pro- 
visions as a result of the acquisition of a 20-percent interest in a pack- 
ing company ? 

Mr. Kintner. The United case, as I have explained 
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The CuarrmMan. That was the only one? 

Mr. Krntner. And the Armour Co. 

The CuarrMan. Well, the Armour Co. was certified to the USDA. 

Mr. Kintner. Well, the Commission held that it had no jurisdiction 
over the oleomargarine activities of the Armour Co. because Armour 
is a packer. 

The CuarrmMan. That was referred to the USDA. 

Mr. Kinrner. The Commission issued its final decision dismissing 
the case as far as the Commission is concerned. 

But, as you have pointed out, the file in the matter was referred to 
the Department of Agric ulture. 

The Cuarman. Thank you very much. 

Mr. Jounson. Could I ask one question 

What was the violation in the Blanton case by the oleomargarine 
company ¢ 

Mr. Kinrner. The violation involved advertising of oleomargarine 
under an amendment to the law passed a few years ago which, br oadly 
speaking, prohibits representing oleomargarine as a dairy ‘product. 

Mr. Tewes. By its dismissal Blanton indicated more or less willing- 
ness to stay under the FTC rather than to press the decision to go 
under the Department of Adpiedaeress is that right ? 

Mr. KINTNE r. I am not sure what all of the reasons might be. 

Mr. Tewes. But that conclusion could be drawn from its dismissal ? 

Mr. Siieetian. Sometimes we have a corporation taking an appeal 
from a cease and desist order from the court of appeals and then 
deciding that for various reasons, including the expense of the litiga- 
tion, and possibly the hazards of being able to get a reversal, dismissing 
its petition, and taking the order to cease and desist. 

Mr. Trewes. But if this was a whole new opportunity to get under 
the Department of Agriculture, the mere slight expense of prosecut- 
ing that appeal would have been nothing, wouldn’t it, from the stand- 
point of that? 

In other words, all I am trying to describe is, isn’t it possible that 
if this were a brandnew opportunity, they would have prosecuted 
that one ina hurry ? 

Mr. Kiytner. Frankly, I think their lawyers probably agreed with 
us, my office, that they had not very much chance of convincing the 
courts that there was a proper constitutional issue here. They may 
have had a moral issue, but I don’t think they had a bona fide legal 
issue. 

Mr. Hacen. They were not maintaining they were a packinghouse 
at all? 

Mr. Kintner. No, they merely said there was disparity of treat- 
ment between them and the Armour Co. involving the same product, 
and they thought that was unconstitutional. 

The Cramman. I wish to ask you one more question, in fairness 
to Agriculture and the FTC. 

Can you tell this committee the name of any case that has been 
referred by the FTC to USDA which has been neglected ? 

Mr. Kixrner. We don’t follow those cases, Mr. Chairman. 

The Crairman. You have no information to the effect that any case 
has been neglected, have you ? 
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Mr. Kintner. I have no information either way, for the reasons 
I stated, that we do not follow matters that are referred to the De- 
partment of Agriculture. 

The Cuamman. All right, thank you very much. 

The committee will now go into executive session. 

I would like for you, Mr. Kintner, and Mr. Bucy, to stay outside, 
so that if any member of the committee wishes to call you they may 
do so. 

Mr. Kintner. Very well. 

Thank you. 

The CrHatrrmMan. The committee will proceed in executive session. 

(Without objection by the chairman the following statements, let- 
ters, and telegrams submitted to the subcommittee are inserted in 
the record :) 


STATEMENT OF Swirt & COMPANY, AN ILLINOIS CORPORATION 


On July 10, 1957, Mr. L. Blaine Liljenquist testified. During his testimony he 
made reference to Swift & Company’s operations in the Klamath and Medford 
area of Oregon. His testimony, as reported on pages 144 and 145 of volume 2 
of the stenographic transcript, was as follows: 

“For example, there was a complaint brought by our packers in the Klamath 
and Medford area of Oregon that Swift & Company had lowered the price of 
choice dressed beef below cost for the purpose of increasing their sales in that 
particular area, in Medford and Klamath Falls.” 

“Now, at that particular time,—this was in August of 1956—the price of choice 
dressed beef generally throughout the area, including Portland, Oregon, and 
down as far as San Francisco, was 40 cents a pound. Swift reduced their price 
to 36 cents. The cost of our independent packers in the Klamath Falls and 
Medford area was about 38 cents.” 

“So, at 40 cents, there was a profit. When Swift & Company dropped their 
price to 36 cents, our packers couldn’t meet that competition.” 

‘*Now, for instance, down in the San Francisco Bay area——” 

“The CHAIRMAN. Before you get away from that, what was the result of that 
complaint being filed?” 

“Mr. LILJENQUIST. We submitted the complaint to the Department, and we 
have never heard a single word from the Department.” 

“The CHAIRMAN. Did you follow it up in any way?” 

“Mr. LILJENQUIST. We did.” 

‘The CHAIRMAN. That was, you accused Swift of lowering their price?’ 

“Mr. LILJENQUIST. Below cost, and taking over the business of competitor.” 

“The CHAIRMAN. Did they take over the business?” 

“Mr. Linsenquist. They increased their business.” 

“The CHAIRMAN. Did they put anybody else out of business?” 

“Mr. LILJENQUIST. No, they did not.” 

“The CHAIRMAN. How long did that last?” 

“Mr. LILJENQUIST. During the month of August.” 

Swift € Company’s answer to these statements is as follows: 

These statements are misleading, and in some instances untrue. Beef 
prices naturally vary at different markets, depending on local supply and 
demand conditions. The price is governed by what the buyer will pay. We 
are certain that our offers of beef are on the basis of the going market and 
at no time have we reduced prices to eliminate competition. There is a very 
keen competition among packers in this area and we frequently find our 
competitors under our offering prices. 

We do not sell the identical grade of beef in Southern Oregon 4 cents 
below the price at other parts of Oregon, costs of transportation and quantity 
considered. Competition may force prices down at one place, but they 
usually level out. We have no way of knowing the cost of beef produced 
by our competitors. If we sold beef for 36 cents to any customer, you can 
rest assured we were getting all we could for that beef at that time and place. 
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We are not in business to sell beef at a loss. During the entire period, the 
beef business of our Boise sales unit which serves the area described was 
profitable. 

On July 10, 1957, the same witness, Mr. Blain Liljenquist, made a statement 
re a Swift & Company promotion. That testimony, as shown on pages 147 and 
148 of volume 2 of the stenographic minutes, is as follows: 

“Mr. LitgeNQuist. In the case of the Swift promotion, they announced to 
retailers around the country that these cash refunds on these coupons would 
amount to a 20 percent reduction in the price of these Swift products. We 
believe that the Department of Agriculture should have made an investigation 
of this, as we requested, to determine whether or not that 20 percent reduction 
amounted to below-cost selling, because our members were injured by this.” 

“Mr. Poace. But, Mr. Liljenquist, you are now blaming the Department of 
Agriculture for not taking action. I agree that the Department of Agriculture 
should take action, if in fact the law is being violated. I confess I don’t know if 
there is a law on the subject or not. But your remedy is to substitute for the 
Department of Agriculture the Federal Trade Commission, because you feel 
that the Department of Agriculture hasn’t done a good job.” 

Swift & Company's answer respecting this promotion is as follows: 

The reference here is to the merchandising activities in which Swift & 
Company engaged earlier this year, including an offering to consumers of 
coupons for exchange of certain products. There was no announcement to 
retailers as alleged, and there were no sales below cost. 

The record of hearings conducted by the Senate Subcommittee on Anti- 
trust and Monopoly legislation of the Committee on Judiciary shows that 
these charges of unfair trade practices were answered effectively by the 
introduction of correspondence and other testimony relating to this subject. 
The U. 8S. Department of Agriculture investigated this matter as did the 
Federal Trade Commission, and found that there were no grounds for 
complaint. We would like to comment in addition as follows: 

Aggressive merchandising programs designed to sell meat and meat prod- 
ucts to the American consumer are badly needed by the livestock-meat 
industry. Swift & Company is proud of its promotional efforts on behalf of 
meat. We have put to use various advertising techniques common in 
industry for many years and we believe the results to be beneficial to 
livestock producers and the meat industry as a whole. 

It must be kept in mind that Swift is one of the few meat processing and 
distributing companies that attempts to supply the needs of meat con- 
sumers on a national basis. In so doing, we compete not only with other 
processors who distribute nationally, but also with thousands of processors 
who distribute only locally or regionally. The growth of these local and 
regional processors shows that they have prospered with this competition. 
There is no evidence of ruinous competition from national companies. 

The merchandising and promotional efforts of Swift & Company must 
necessarily be national in scope and, therefore, constitute a substantial, 
comprehensive operation. This does not mean that any local competitor 
eannot offer just as intensive and substantial merchandising competition on 
a proportionate scale. In fact, this is exactly what local and regional 
competitors do. 

On the same date—July 10, 1957 (see p. 160 of the stenographic minutes, vol. 
2)—the same witness, Mr. Liljenquist, made the following statement : 

“The two largest packers, Swift and Armour, have absorbed small companies 
at a rapid rate.” 

“It has been pointed out there has been an increase in the number of inde- 
pendent slaughterers, which is true but nevertheless, between 1930 and 1955 
Swift acquired 147 smaller companies of all kinds while Armour merged with 68.” 

Swift 4 Company’s answer to this statement is as follows: 

Figures cited distort the actual picture of acquisitions of Swift & Com- 
pany. In the period involved, only 29 meatpacking companies were ac- 
quired, and of these, 21 were acquired prior to 1988. The last plant Swift 
acquired had been closed by its former owners for some months. 61 of 
the acquisitions involved assets of less than $20,000, which were used in 
our business. 

Also on the same date—July 10, 1957 (see pp. 180 and 181 of the stenographic 
minutes, vol. 2)—Mr. Liljenquist made the following statement: 

“What I was trying to say when I mentioned big packers, I was going to say 
there could be advanced pretty good argument for requiring the big packers to 
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be separated from nonmeat activities, because they are in a position thereby to 
subsidize their meat operations.” 

“T recall a few years ago one of the big packers had lost substantially in its 
meat operations, but it had made enough out of its other businseses that it came 
out of the year with a profit.” 

“Inasmuch as these companies can reduce the price of their meat and sell at 
cost on their meat and their packing products, or below cost, it places them in a 
very strong advantageous position over a small packer.” 

Swift 4d Company’s answer to this statement is as follows: 

Swift & Company is a diversified business. Our profits, as reported, are 
the profits of all enterprises. Obviously we could not, practically or 
profitably, subsidize any livestock slaughtering enterprise for any signifi- 
cant period of time out of the earnings of other enterprises. Swift & 
Company has chosen to diversify its activities, but not for the purpose of 
subsidizing any one division out of the profits from another division. This 
is only good business practice if we are to protect our stockholders from 
violent swings of the meatpacking industry. Our business is made up of 
many integral departments and divisions handing meat and nonmeat items, 
each operating to make a profit. This has always been our objective, and 
it is absurd and completely erroneous to believe that there are certain 
operations of our business which subsidize or are subsidized by other 
operations. 

On July 11, 1957, Senator Arthur B. Watkins testified. On page 212 of volume 
8 of the stenographic transcript Senator Watkins made the following statements: 

“Especially is this true in light of the increase in direct buying from livestock 
producers over the past 10 years. For example, whereas in 1946 the largest 
overall packer purchased directly from producers 20 percent of the cattle it 
slaughtered, this figure had increased to 32.7 percent by 1956. Whereas the same 
firm purchased directly 37.1 percent of the calves it slaughtered in 1946; in 1955 
it purchased directly from producers 52.1 percent. There also has been a 
marked upward trend in direct buying by the next 9 largest overall packers 
during the past 10 years.” 

“Producer organizations are very concerned about this upward trend in direct 
buying and the effect it has upon the prices their members receive in light of 
their weak bargaining positions.” 

Swift d Company’s answer is as follows: 

The figures indicated above are basically correct if you use the “Public 
Market” figures. This is misleading, however, because the “Public Market” 
figures cover only the 63 listed markets. The figures that they have used for 
other than “Public Markets” is the difference between the figures reported 
to the USDA for purchases on the 63 listed markets and the total overall 
slaughter. This means that in the second figure, there will be included 
many auction markets which may or may not be listed or may or may not 
be posted markets. 

With the big increase during the past ten years in the number of auction 
markets, the figures do not mean very much. 

Buying livestock at country points is unmistakable evidence of intensive 
competition in the meatpacking industry. Direct sales by producers of 
livestock in no way diminish the producers’ ability to bargain for the best 
possible price the market has to offer. As a result of rapid and extensive 
communicaiton facilities, every livestock producer is in a position to know 
market conditions, prices, supplies, ete., in all markets available to him. 
The availability of rapid communication and easy transportation of animals 
to market gives the producer all the bargaining power he needs. 

On the same date—July 11, 1957 (see p. 255 of vol. 3 of the stenographic 
minutes)—the same witness, Senator Watkins, made the following statement: 

“Tt was around that time. The case had been going on for some time. I have 
in some of my statements a quote from the Federal Trade Commission, a report 
showing exactly what happened. I don’t know that we have it here, but I can 
supply it. It is a very interesting situation. That very report resulted in the 
action that was brought during the time of President Wilson, as I remember, 
which resulted in the consent decree. They were found guilty of doing a lot of 
things, and then they entered into a consent decree. Now they want to get away 
from it. They were down here six months ago and filed a petition for the big 
packers. They want to get into the business now of running retail grocery stores. 
That would be a nice thing for them to do. The packers having an outlet for 
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their own stores in competition with the people to whom they are selling. That 
would be an unfair trade practice.” 
Swift &€ Company’s answer to this statement is as follows: 

This is a statement of error. The Consent Decree of 1920 grew out of an 
investigation of the meatpacking industry. Despite the fact that this inves- 
tigation was entirely one sided and the many charges made were unproved, 
the companies consented to the decree to avoid the time and expense of liti- 
gation. The decree specifically states that consent to it did not constitute 
an admission of guilt by the companies, nor was there any decision by the 
Court that the companies were guilty of violating any law. 

Selling at retail by a processor is not an unfair trade practice. All other 
concerns in the meatpacking industry, in the food industry generally, and, 
in fact, in all industry, are free to engage in retailing if they wish to do so, 
and many do. 


MONTANA STOCKGROWERS ASSOCIATION, INC., 


Helena, Mont., July 11, 1957. 
Hon. Haroip D. Coo.ey, 


Chairman, House Agricultural Committee, 
House of Representatives, Washington, D.C. 

Mr. Cootey: The cattle producers of Montana are appreciative of the con- 
gressional interest in providing adequate supervision over purchases, processors, 
and retailers of their production. Since the handling of livestock and meat are 
so closely related, it is felt that supervision of those engaged primarily in the 
meatpacking business should remain under the Department of Agriculture, as 
prescribed by the Packers and Stockyards Act. At the same time, such provision 
should not provide an escape from supervision for anyone. 

A copy of Resolution No. 19, passed by the Montana Stockgrowers Association, 
with a membership of over 4,000 active cattle producers, at the 73d annual con- 
vention in Butte, Mont., on May 23-25, 1957, is attached. This should afford your 
committee the official thinking of a representative organization of Montana cattle 
producers. It will be appreciated if this statement and resolution could be incor- 
porated in the record of your consideration of H. R. 7743. 

Sincerely, 


RALPH MIRACLE, Secretary. 
RESOLUTION No. 19—SuPeRVISION OF PACKING INDUSTRY 


Whereas the Packers and Stockyards Act adequately provides for the con- 
trol and supervision of trade practices in the meatpacking industry: and 

Whereas it appears that proper control and supervision of the meatpacking 
industry under this act has not been effected due possibly to insufficient funds; 
and 

Whereas pending legislation is in the 85th Congress to transfer the authority 
now under the Packers and Stockyards Act to the Federal Trade Commission ; 
therefore be it 

Resolved, That the Montana Stockgrowers Association oppose legislation that 
would transfer authority now under the Packers and Stockyards Act to the Fed- 
eral Trade Commission ; be it further 

Resolved, That in order that the act be properly and adequately administered 
under the Secretary of Agriculture, we urge the responsibility for administra- 
tion of the act be removed from the Commodity Branch and placed under a 
separate and independent agency; be it further 

Resolved, That we urge adequate funds be made available for the proper ad- 
ministration of the act; be it further 

Resolved, That we support Senator Everett M. Dirksen’s proposed amendment 
to S. 1356, the bill to transfer jurisdiction over the meatpacking industry to the 
Federal Trade Commission, which would have the effect of keeping meatpackers 
under the Secretary of Agriculture and would put the activities of the chain- 
stores under the Federal Trade Commission with the exception of livestock buy- 
ing; be it further 

Resolved, That copies of this resolution be sent to the Montana congressional 
delegation, and the members of the Senate Judiciary Subcommittee, Senate 
Office Building, Washington, D. C. (Joseph O. O’Mahoney, Everett M. Dirksen, 
Thomas C. Hennings, Jr., Estes Kefauver, William Langer, Matthew Neely, 
Alexander Wiley), and the Secretary of Agriculture, Ezra T. Benson. 
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ALBUQUERQUE, N. Mex., July 8, 1957. 
Hon. Harotp CooLry, 
Chairman, Committee on Agriculture, 
House of Representatives, Washington, D. C.: 
We are airmailing statements concerning the Hill bill H. R. 7743 and will ap- 
preciate your courtesy in including it in record of hearings now underway. 
Thanks and regards. 
New Mexico CATTLE GROWERS ASSOCIATION, 
Dick Snyper, President. 





NEw Mexico CATTLE GROWERS’ ASSOCIATION, INC., 
Albuquerque, N. Mez., July 9, 1957. 
Hon. HAROLD CooLey, 
Member of Congress, Chairman, Committee on Agriculture, 
United States House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN CooLey: Concerning hearings your committee is cur- 
rently conducting in regard to administration of the Packers and Stockyards Act 
we are writing at this time to endorse the Hill bill, H. R. 77483. We feel this 
measure is the best approach in solving this problem in a realistic method and 
sincerely hope that our recommendation will receive the consideration of your 
committee. 

Since 1921 the marketing and processing phases of the livestock and meat 
industry have been administered under the United States Department of Agri- 
culture by the Packers and Stockyards administration. We believe the Depart- 
ment of Agriculture has trained personnel that understands livestock problems 
from start to finish. We livestock producers feel that the personnel of the 
Federal Trade Commission to be well informed as to consumer problems, but 
on the other hand they are not up-to-date concerning all phases of meat produc- 
tion as do employees of the Department of Agriculture. The Department of 
Agriculture has strived for years to acquaint its personnel with the vast num- 
ber of problems that confront all segments of the meat industry. The Depart- 
ment has been very effective and has handled things in a most able manner. 

Because of this we feel that the Hill bill would be the most effective approach 
to this problem at the present time. 

Sincerely yours, 
Dick Snyper, President. 


STATEMENT OF JOHN H. GUTHRIE, PRODUCER, PORTERVILLE, CALIF. 


I, John H. Guthrie, am a producer and feeder of cattle in Porterville, 
Calif. I have served as president of the California Cattlemen’s Association ; 
vice president of the American National Cattlemen’s Association, and director of 
the California Cattle Feeders’ Association. 

I have been authorized by the officers of the California Cattlemen’s Associa- 
tion and the California Cattle Feeders’ Association to express their opposition - 
to bills offered in the House of Representatives, proposing to transfer the juris- 
diction over the meatpacking industry from the United States Department of Agri- 
culture to the Federal Trade Commission. I strongly urge that your com- 
mittee support Hill bill No. 7743, retaining jurisdiction over the meatpacking 
industry within the United States Department of Agriculture, and clarifying the 
definition of “packer” under such jurisdiction. 

As a producer of livestock, I feel that such a transfer of authority will be 
extremely injurious to our segment of the livestock and meat industry. I fail 
to see where it can benefit us in any way. 

During the Korean war, I was called to Washington as a consultant to the 
Office of Price Stabilization and I worked to aid the OPS in working out ways 
and means through price-control regulation to hold and control the prices of 
beef. I want to assure you that with many other representatives of other seg- 
ments of this industry, I attempted to do my best in this connection. The only 
benefit I recall is that this experience gave me an opportunity to broaden my 
knowledge of the problems of all the segments of this great industry. But, 
in addition, the experience of OPS, with which I was personally familiar, and 
the experience of this industry under OPA before it, proved that despite the 
wholehearted effort of the Federal Government, backed by the honest efforts 
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of the law-abiding elements in the meat and livestock industry, the prices of 
meat could not be controlled. Therefore, it seems ridiculous to me that some 
segment of this industry can accomplish what all segments—and the Federal 
Government—failed to do. 

It is my considered judgment that it is impossible for the livestock producers, 
the feeders, the packers, the wholesalers or the retailers to control meat prices. 
It is my further judgment that there is absolutely no monopoly in the mest- 
packing industry today, nor has there been since I have been connected with the 
livestock and meat industry. 

I mentioned that I am a producer and feeder of livestock in California, I am 
a member of a fourth generation which has produced cattle on the same ranch 
in the foothills of the San Joaquin Valley. I also have a feeedlot on the floor 
of the great Central Valley where I feed out approximately 10,000 cattle a year. 
I feel that I can speak for the western producers of livestock, as well as the 
western feeders. 

I am just as interested, as is the Congress, in preserving competition within 
the meatpacking industry. It has been my experience that aggressive competi 
tion does exist and I know this to be true, especially in California where there 
has been a steady and healthy growth in the meatpacking and meat wholesaling 
businesses. It is true that the history of the meatpacking industry has been to 
wove closer to the source of livestock supply, and I can assure you that we wel- 
come legitimate meatpacking enterprises which compete aggressively for the 
livestock we produce. I believe that a check into this situation will show this 
committee that the facts I have stated are accurate because they are based on 
the figures of both the State of California and the United States Department of 
Agriculture. 

I sincerely urge you and your committee not to take any action which, in my 
opinion, would be injurious to an arrangement that is now healthy to both the 
producer of livestock and the consumer of meat. 

I strongly urge that your committee support H. R. 7743 and that this state- 
ment be written into the record. 


McDovueat Livestock’ Co., 
Collinsville, Calif., July 10, 1957. 
Hon. Harotp D. CooLey, 
Chairman, House Agriculture Committee, 
House Office Building, Washington, D. C. 

Dear Sir: I oppose the transfer of jurisdiction over the meatpacking industry 
from the United States Departmeent of Agriculture to the Federal Trade Com- 
mission, and urge the committee’s support of Hill bill No. 77438. 

Am enclosing a written statement and request it to be inserted in the record. 

Very truly yours, 
H. A. McDouGat. 


STATEMENT OF McoDouGat Livestock Co., COLLINSVILLE, CALIF. 


_ 1, Harvey A. McDougal, am president of the McDougal Livestock Co., of Collins- 
ville, Calif.; past president of the California Cattlemen’s Association; area vice 
president of the California Cattle Feeder’s Association. 

I submit the following statement in opposition to the transfer of jurisdiction 
over the meatpacking industry from the United States Department of Agriculture 
to the Federal Trade Commission, and urge support of Hill bill No. 7748. 

I have been identified with the livestock and meat industry all my life and for 
the last 16 years have operated a commercial feedlot where we feed out cattle 
for our customers as well as ourselves. Our annual production is 40,000 cattle 
per year. 

There is no monopoly in the meatpacking industry. I have always had a free 
and open market for my cattle. No one could ever corner the market on cattle or 
any other species. There are too many farmers, too many livestock men, too 
many packers competing for our livestock, and too many varying conditions that 
make such a thing impossible. 

The regulatory authority of the meatpacking industry should remain in the 
United States Department of Agriculture. 

It has the knowledge and understanding of the livestock and meat industry to 
capably look out for our interests. The Packers and Stockyards Act was set up 
to protect the producer. 
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To split the packers and place them under the Federal Trade Commission can 
only harm the industry, including the producer and feeder. 

I have seen the chaos created in the industry by a cousumer-dominated agency 
with the OPA and OPS, and we do not wish to hazard our welfare by having the 
packers regulated by the Federal Trade Commission. 

In my experience of 26 years in the West, I have seen a tremendous growth 
and expansion of the independent meatpackers in the West, in the volume of 
livestock and meat they handle, and a shrinking in the business of the packers 
accused of monopoly. There is no monopoly in the Western States. 

Both the California Cattlemen’s Association and the California Cattle Feeders’ 
Association have passed resolutions opposing this legislation. 

I strongly urge the support of the Hill bill, No. 7748, which would keep the 
jurisdiction over the meatpacking industry within the United States Department 
of Agriculture. 

I also request that this statement be written into the record. 


Satt LAKE City, Uran, July 12, 1957. 
Hon. Haroip Coo.try, 
Chairman, House Agriculture Committee, 
House of Representatives, 
Washington, D. C.: 
Would like to advise your committee the executive committee of the Utah 


Cattlemen’s Association has gone on record favoring H. R. 8536, by Congress- 
man Dixon, transferring fair trade practices in the meatpacking industry from 
the Department of Agriculture to Federal Trade Commission. 


E. S. Crawrorp, Executive Secretary. 


WASHINGTON, D. C., July 12, 1957. 
Hon. Haroip D. Coo.ey, 
Chairman, House Agriculture Committee, 
House Office Building, 
Washington, D. C.: 


On behalf of the members of the National Association of Retail Grocers, we 
urge you and the members of your committee to approve legislation closing the 
loophole in the jurisdiction of the Federal Trade Commission which permits 
companies claiming to be under the Packers and Stockyards Act to escape FTC 
supervision. Fifteen food chains are already in this category, and we expect 
many more to follow. Please incorporate this statement in the record of the 
hearings you are holding on this matter. We appreciate your interest and 
consideration. 

MArre Krerer, Secretary-Manager. 


Sart LAKE City, Uran, July 12, 1957. 
Hon. Haroip D. Coorry, 
Chairman, House Agriculture Committee, 
House Office Building, 
Washington, D. C.: 
Understand your committee considering H. R. 8536 today. We endorse this 
legislation and urge favorable action. 
NATIONAL Woot GROWERS ASSOCIATION, 


WASHINGTON, D. C., July 12, 1957. 
Hon. Harotp D. Cootey, 
Chairman, House Agriculture Committee, 
House Office Building, 
Washington, D. C.: 
The National Fisheries Institute, representing a great majority of the fishing 
industry engaged in processing and distribution of fishery products, urges your 
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committee support the Dixon bill, H. R. 8536, to give authority to Federal Trade 
Commission to regulate trade practices of meatpackers. 
Cras. BD. JACKSON, 
General Manager, National Fisheries Institute. 


WASHINGTON, D. C., July 12, 1957. 
Hon. Harorp D. Coo.ry, 
Chairman, House Agriculture Committee, 
House of Representatives, Washington, D. C.: 

Imperative Congress equalize competitive processing and distribution by giv- 
ing Federal Trade Commission jurisdiction over trade practices of meatpackers. 
Strongly urge your committee report favorably on H. R. 8536. Our organ- 
ization is opposed to H. R. 7743 because it is inadequate remedy. 

JAMES FE. STINSON, 
President, National Institutional Wholesale Grocers Association. 





WASHINGTON, D. C., July 12, 1957. 
Hon. Harorp D. Coorey, 
Chairman, House Agriculture Committee, 
House of Representatives, Washington, D. C.: 


Food processors greatly concerned over special privileges enjoyed by meat- 
packers with respect to trade practice supervision. Our association heartily 
in favor of H. R. 8536, which would correct existing inequities. H. R. 7743 does 
not offer adequate relief on this matter. 

J. N. Magor, Jr., 
Chairman, Legislative Committee, National Preservers Association. 


WASHINGTON, D. C., July 12, 1957. 
HARo_p D. CooLrey, 
Chairman, House Agriculture Committee, 
House Office Building, Washington, D. C.: 


Our organization, representing over 800 candy food distributors throughout 
the country, wishes to go on record as favoring the transfer of jurisdiction over 
meat merchandising practices to the Federal Trade Commission. 

C. M. McMILLan, 
Executive Secretary, National Candy Wholesalers Association, Inc. 


WASHINGTON, D. C., July 12, 1957. 
Hon. Haroitp D. Coorry, 
Chairman, House Agriculture Committee, 
House Office Building, Washington, D. C.: 


The National Federation of Independent Business, today stated that the na- 
tionwide membership of the federation has again reiterated the importance of 
the antitrust laws as they affect small business, as expressed through the nation- 
wide membership poll on 8S. 1356 sponsored by Senator O’Mahoney (Democrat), 
Wyoming, and Senator Watkins (Republican), Utah, which bill will give the 
power over certain unfair practices in the meatpacking industry to the Federal 
Trade Commission, which power has heretofore been vested with the Department 
of Agriculture, and the result of that poll was: 75 percent in favor of the legisla- 
tion ; 13 percent against ; and 12 percent not voting. 

The above bill is the Senate version of H. R. 8536 sponsored by Hon. Harold 
D. Cooley and Congressman Dixon, which bill is now before your committee for 
consideration. The National Federation of Independent Business is committed 
by the nationwide vote of its members on the above legislation to support the 
legislation now before your committee and we urge favorable action. 

Will you please read this message into the record of the hearing. 

GEORGE J. BURGER, 
Vice President, National Federation of Independent Business. 
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Kansas City, Mo., July 12, 1957. 
Hon. Harotp D. Coo.Ley, 
Chairman, House Agriculture Committee, 
House of Representatives, Washington, D. C.: 

The River Markets Livestock Group comprising associations of livestock 
market agencies at public central markets located at Omaha, Denver, Sioux City, 
Sioux Falls, St. Louis, St. Joseph, and Kansas City, Mo., and which in 1956 
handled 36 percent of all livestock marketed at the 64 posted terminal markets 
of the United States, respectfully requests the privilege of advising the com- 
mittee that it stands opposed to H. R. 7743 and in favor of H. R. 8536. We 
believe that experience as shown that the trade practice jurisdiction given the 
Department of Agriculture is inconsistent with the proper carrying out of 
responsibilities placed on the Department under other laws. The responsibility 
and the duty to investigate unfair competition and to enforce antimonopoly 
laws should in our opinion have remained with the Federal Trade Commission. 
This because the Department of Agriculture and the Secretary of Agriculture 
under many other provisions of our laws are required to engage in activities 
which require and must demand the full cooperation of those engaged in the 
food processing industry. There is little wonder that the Department of 
Agriculture has been inactive in the enforcement of those sections of the Packers 
and Stockyards Act which require it to punish packers for violation of antitrust 
laws or unfair trade practices when it also has to work with them in so many 
of its services. We are satisfied that it cannot be expected that there will be 
adequate enforcement of laws dealing with unfair competition by packers or 
real publie confidence in the enforcement of such laws until the packers in all 
of their widely expanded activities are subject to the jurisdiction of a separate 
agency such as the Federal Trade Commission. 

FRED OLANDER, 
Chairman, River Markets Livestock Group. 


CHEYENNE, Wyo., July 14, 1957. 
Hon. HaAro.ip CooLey, 
Chairman, House Agricultural Committee, 
House of Representatives: 

Livestock producers, feeders, and consuming public are entitled to same pro- 
tection by the same qualified Federal agencies as all other individuals and 
business. Department of Agriculture has demonstrated over long period of 
time that it will not exercise the same honest scrutiny over packers and chain- 
stores as other business that have been subject under Federal Trade Commission. 
Federal Trade Commission was established for this reason and has trained staff 
and funds for investigative purposes. We strongly endorse H. R. 85386 as 
introduced. 

WYOMING StTocK GROWERS ASSOCIATION, 
Bryan Patrick, President. 


CaspER, Wyo., July 15, 1957. 
Hon. HARroLp CooLey, 
Chairman of Committee on Agriculture, 
House of Representatives, Washington, D. C.: 

The Wyoming Wool Growers Association after a full discussion has endorsed 
H. R. 8536 and urge your committee to report this bill out promptly and press 
for favorable action by the House. This bill transfers the enforcement of the 
packer provision of the Packer and Stockyards Act from the Department of 
Agriculture to the Federal Trade Commission as the Department of Agriculture 
has admitted they have failed to enforce the packer provision of the Packer and 
Stockyards Act and we believe that producers and consumers alike will benefit 
greatly by the transfer of the enforcement provisions of the Packer and Stock- 
yards Act to the Federal Trade Commission where it was originally intended 
to be. This bill has been endorsed by all of the livestock organizations in Wyom- 
ing including our own and it is our opinion that livestock producers, feeders, 
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and consumers will all benefit when the Federal Trade Commission is again in 
position to investigate and proceed against unlawful discriminatory practice. 
We believe that the enactment of this legislation is more important now than 
ever before and again urge your prompt and favorable considerations. 
Wyomine Woot Growers ASSOCIATION, 
By Howarp FLitNer, President. 





GREYBULL, Wyo., July 15, 1957. 
Congressman HAROLD COOLEY, 
Chairman, House Agricultural Committee, 
House Office Building, Washington, D. C.: 
We urge your committee to support H. R. 8536. The Wyoming Wool Growers 
very strongly approve the proposal to restore enforcement and jurisdiction of 
*ackers and Stockyards Act as embodied in H. R. 8536 to Federal Trade Com- 
mission. 
Wyryomine Woot Growers ASSOCIATION, 
Howarp Fritner, President. 


WASHINGTON, D. C., July 17, 1957. 
Hon. Harotp D. CooLey, 
Chairman, Committee on Agriculture, 
House Office Building, Washington, D. C.: 

Supplementing our testimony of July 12 regarding H. R. 7743 and H. R. 8536, 
we respectfully urge rejection of suggestions that there should be concurrent 
jurisdiction in both the Federal Trade Commission and the Department of Agri- 
culture over trade practices of meat packers. What is everybody’s business is 
nobody's business. Trade practices of meatpackers, like those of everyone else 
in the food business, should be under the Federal Trade Commission, and there 
is no more reason for giving the Department of Agriculture concurrent juris- 
diction over them than there is for giving that Department concurrent jurisdic- 
tion over practices of other processors or distributors of agricultural commod- 
ities. Regarding the suggestion by Mr. Joseph Parker, of the National Grange, 
on July 12 that the trade practice provisions in section 202 of title IT of the 
Packers and Stockyards Act be changed to apply to only certain activities when 
engaged in by “any packer or any live poultry dealer or handler,” that is 
unsound. 

Given practices in given activities should be subject to the same rules and 
enforcement agency, regardless of who engages in them. We respectfully submit 
that H. R. 7748 is inherently bad and cannot be patched up. H. R. 8536 should 
be favorably reported. We respectfully request inclusion of this telegram in the 
record of your hearings. 

Harotp O. Samira, Jr.. 
E.recutive Vice President, United States Wholesale Grocers Association. 


SHeEeLBy, Mont... July 16, 1957. 
Congressman HAROLD Cooley, 
Chairman of House Committee on Agriculture, 
House of Representatives, Washington, D.C.: 

Montana Cattlemen’s Association still approves proposal to restore enforce- 
ment jurisdiction to Federal Trade Commission. Packers and food chains have 
been allowed to exploit livestock producers and consumers of meat too long. 
Growers, feeders, consumers will benefit from the Federal Trade Commission 
when again in a position to investigate and proceed against unlawful and dis- 
criminatory practices by packers and food chains. 

JACK TOOLE, 
President, Montana Cattlemen's Association. 


(Whereupon, at 12:40 p. m., the committee proceeded in executive 
session. ) 
x 





